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LAW AND ECONOMICS 


SAMUEL HERMAN’ 


.... the cruel paradox of want 
in the midst of plenty. 
—H. A. WALLACE 


OST important of the products of agriculture are those 
M which are marketed for consumption as food. But not 
everywhere can people who want food obtain food. 

There are the well fed and the underfed. In economics it is con- 
sidered that there is domestic demand for agricultural commodi- 
ties and products if there is adequate purchasing power for food. 
But the underfed are also the poor. In economics it is further 
considered that the law of supply and demand works best if the 
demand equals or approximates the supply, worst if the demand 
exceeds the supply or the supply exceeds the demand. But even 
the best of averages cannot satisfy a hungry man. Since 1933 the 
United States Department of Agriculture has adopted as a major 
premise that for most foods the economic supply has exceeded 
t Mr. Herman, until January, 1940, in the office of the solicitor, United States 


Department of Agriculture, is supervisor of the Division of Rules and Regulations, 
Department of Finance, Springfield, Ill. 
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the economic demand.? The question on the threshold of adminis- 
trative action has been: Do the farmers obtain “parity price” 
for their products? Farmers have not often obtained parity price 
since 1924. By concentric patterns of legislation the New Deal 
has variously attempted to reduce the economic supply of food, 
and thus regressively meet the economic demand, or to raise the 
economic demand by progressively increasing consumer purchas- 
ing power, or both. The Food Stamp Plan was the first thorough- 
going attempt of the Department of Agriculture directly to in- 
crease effective economic demand for food among the underfed. 
At once bold and circumspect, the Food Stamp Plan quickly de- 
veloped a surprising vigor. 

The legal formulation‘ of the Food Stamp Plan, and the surge 
of its administrative development, is an object lesson in the in- 
flexible and unremitting pressure that basic New Deal precept 
exerts whenever precept is successfully transmuted into practical 
and popular political form. “Precept”: that the dispossessed 
must be restored to the normal national economy; “‘practical and 
popular”: that private business, once having been denied, is now 
allowed a profit on the restoration. 

2 This is reflected in the Agricultural Adjustment Act, 48 Stat. 31 (1933), 
7 U.S.C.A. § 601 ff.; the Agricultural Adjustment Act, as amended, 50 Stat. 246 
(1935), 7 U.S.C.A. § 296 ff.; the Soil Conservation and Domestic Allotment Act, 
as amended, 52 Stat. 31 (1938), 16 U.S.C.A. § soo ff.; the Agricultural Marketing 
Agreement Act of 1937, as amended, 48 Stat. 31 (1933); 7 U.C.S.A. § 601 ff. (1934); 
49 Stat. 750 (1935); 50 Stat. 246 (1937); 7 U.S.C.A. § 601 ff.; (Supp. IV, 1938); 
the Agricultural Adjustment Act of 1938, as amended, 52 Stat. 31 (1938), 7 U.S.C.A. 
§ 1281 ff. 

3 The latest definition of “parity” is contained in Sec. 3o1¢ (1) of the Agricultural 
Adjustment Act of 1938, as amended: “‘ ‘Parity,’ as applied to prices for any agri- 
cultural commodity, shall be that price for the commodity which will give to the 
commodity a purchasing power with respect to articles that farmers buy equivalent 
to the purchasing power of such commodity in the base period; and, in the case of 
all commodities for which the base period is the period August 1909 to July 1914, 
which will also reflect current interest payments per acre on farm indebtedness se- 
cured by real eastate, tax payments per acre on farm real estate, and freight rates, 
as contrasted with such interest payments, tax payments, and freight rates during 
the base period. The base period in the case of all agricultural commodities except 
tobacco shall be the period August 1909 to July 1914, and, in the case of tobacco, 
shall be the period August 1919 to July 1929.” 

4 For a discussion of the formal promulgation, see pp. 343 ff. 
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THE FOOD STAMP PLAN® 


Briefly described, the Food Stamp Plan is designed to afford 
all persons eligible for public assistance in designated areas visible 
purchasing power for the purchase of food found by the Secretary 
of Agriculture to be “surplus.” Less flexible than money, but 
highly flexible nonetheless, the new purchasing power is in addi- 
tion to, and not in substitution for, money purchasing power 
previously had by virtue of public assistance laws. Administra- 
tively, the plan is effectuated by the co-operation of federal, state, 
and local agencies. The Secretary of Agriculture utilizes the Fed- 
eral Surplus Commodities Corporation’ as the administrative 
agency for the plan; the Corporation in turn contracts with re- 
sponsible local authorities to issue instruments conferring direct 
purchasing power for food. These instruments are stamps of dis- 
tinctive color, each stamp having a face value of twenty-five 
cents. There are two types of stamps, orange-colored food-order 
stamps and blue-colored surplus-food-order stamps. Orange 
stamps can be utilized by recipients for obtaining all food’ cus- 
tomarily sold in retail food stores. Blue stamps can be utilized 
only for commodities found to be surplus by the Secretary and 


so designated in a bulletin publicly issued by the Corporation. 
All stamps are issued in food stampbooks, containing both orange 
and blue stamps in the proportion to which eligible persons are 
entitled. The stamps, when obtained, can be used to obtain proper 
food in any retail food store in a designated area. The retailer 
is required to give full value, i.e., twenty-five cents worth of the 


5 On February 6, 1940, the Secretary of Agriculture announced a stamp program 
(similar in principle to the Food Stamp Plan) for the distribution of cotton goods 
to relief families. Preliminary studies had been commenced by the Corporation in 
the summer of 1939. Cotton Stamp Plan regulations and conditions were promul- 
gated April 24, 1940, 5 F.R. 1535; amended, July 1, 1940, 5 F.R. 2440. As of this 
writing, the Cotton Stamp Plan is effective in Memphis, Tenn.; Springfield, Mass.; 
Minneapolis and St. Paul, Minn.; Los Angeles, Calif. The Cotton Stamp Plan is 
not discussed in this article. 

6 By Public Law No. 165, 75th Cong., approved June 28, 1937, 50 Stat. 323 
(1937); 52 Stat. 38 (1938), 15 U.S.C.A. § 713¢, the Federal Surplus Commodities 
Corporation was declared an agency of the United States under the direction of the 
Secretary of Agriculture. 


7 See n. 73. 
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proper food for each stamp. The retailer presents the stamps, 
upon provided forms, to the Corporation and is recompensed in 
the amount of twenty-five cents for each stamp. 

To obtain the blue stamps, an eligible person must purchase 
a required number of orange stamps. For every two orange stamps 
which he is entitled to purchase under regulations and conditions 
prescribed by the Secretary,® he is given one blue stamp free. 
Provision is made for both the minimum and the maximum of 
orange stamps obtainable. Originally, it was required that the 
person obtaining stamps purchase a minimum of orange stamps 
of $1.00 or a maximum of $1.50 per week per person in his fam- 
ily.’ In instances where classes of persons receiving public assist- 
ance do not obtain cash or obtain an amount insufficient to war- 
rant minimum orange-stamp requirement, such classes of persons 
may be allowed blue stamps free without being required to pur- 
chase orange stamps; or a lower minimum may be established for 
orange stamps.*° 

The plan is designed to “encourage the domestic consumption” 
of food. The required purchase of orange stamps is intended to 
represent the normal consumption of food by persons receiving 
public assistance, as determined by the Bureau of Home Econom- 
ics and other consumer research agencies of the federal govern- 

8 A detailed discussion of the regulations and conditions will appear in a later 
issue of this publication. 


9 On September 30, 1939, an amendment to the regulations and conditions pro- 
vided that the minimum be “approximately” $1.00 (4 F.R. 4095). On March 8, 
1940, the Secretary further liberalized the requirement as to minimum and maximum 
purchases of orange food-order stamps by providing that all purchases be “‘in ac- 
cordance with a formula to be prescribed by the Corporation for each designated 
area, setting out the minimum and maximum purchase which may be made by 
such purchase” (5 F.R. 1009). This amendment made it possible for the Corporation 
to consider regional differences in the need for food and in the amount of public 
assistance afforded. It also enabled the Corporation to change the ratio of one blue 
stamp for every two orange stamps: “. .. . whenever the Corporation has deter- 
mined it to be necessary in order to effectuate the food stamp program it may 
change the above ratio in respect to any class or classes of persons.” This is an 
intermediate power between the fixed ratio of 12:2 and the giving of blue stamps 
without regard to the purchasing or obtaining of orange stamps. 


%° Authorized by amendment to the regulations and conditions on April 28, 1939 
(4 F.R. 1716). 
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ment, or by budgets of public assistance agencies, whichever is 
the most accurate. It is normally in terms of the lowest-cost ade- 
quate diet. Federally appropriated funds are expended by the 
Corporation when claims are made by retailers presenting blue 
stamps to the Corporation. Orange stamps represent expendi- 
tures made from moneys received by public assistance, relief, and 
W.P.A. persons from federal, state, or local agencies. 

The Food Stamp Plan has not yet been extended uniformly 
throughout the United States." Two factors account for its lim- 
ited applicability. First, it was and is experimental in nature; 
second, funds available to the Corporation do not permit the ex- 
tension of the plan nation wide to all persons eligible to receive 
public assistance. The plan, by formal designation, is made ef- 
fective area by area.*? The Corporation enters into a contract 


™ See n. 51 for typical Federal Register designation of area. As of March 15, 1940, 
total was 47 areas distributed among 27 states. “We anticipate 30 to 35 areas will 
be designated by January 1, 1940. By the end of the fiscal year, June 30, 1940, we 
hope to have the program going in from 125 to 150 places.” Statement by Milo 
Perkins, president, Federal Surplus Commodities Corporation, before American 
Farm Bureau Federation, Chicago, Illinois, December 4, 1939. By September 20, 
1940, the program had been extended to 135 cities and rural areas, approximately 
2,500,000 persons participating, and the Department of Agriculture had issued in- 
structions to double the program within ninety days. War had closed most of the 
export markets for farm products and increase of consumption by the nation’s 
underfed seemed to be the clearest of the logical alternatives. 

2 There is a widespread demand for the Food Stamp Plan. Petitions for its 
inauguration have been received by the Corporation from virtually all of the major 
and most of the minor cities of the United States. Were the plan extended nation 
wide to all persons eligible under the applicable regulations and conditions pre- 
scribed by the Secretary of Agriculture (see p. 334, n. 8), over twenty million persons 
would be eligible, and the cost to the Corporation would be far in excess of its 
available funds. Since the Corporation cannot apply the plan nation wide, it must 
designate areas within the country in which the plan shall be put into effect. 

*3 The problem of selecting between areas where both have equal equities is a 
crucial problem in administrative justice. The policy of the Corporation to extend 
the plan area by area is based upon the total applicability of the plan to “all persons 
eligible to receive public assistance” once the area is designated. ‘‘Public“assist- 
ance,” however, is not a flat, uniform, invariable classification. Public assistance 
may be rendered by the federal government, by the state government, and by local 
government, all within the geographical limits of the designated area and at the 
same time. While the regulations and conditions do not distinguish between the 
source of public assistance, the funds available for payment of public assistance, the 
various categories and classifications of individuals within a public assistance group, 
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with the local relief agency relative to the physical issuance of 
the stamps."* The local relief agency is required to set up a re- 
volving fund with which to make the necessary deposit for orange 
stamps issued to the agency, the stamps being sold by the agency 
to eligible persons. Payments are made from this revolving fund 
to the United States Treasury, to reimburse the Corporation for 
the value of the orange stamps when such stamps are issued by 
the Corporation to the relief agency. Money received by the relief 
agency from the sale of orange stamps is deposited by the relief 
agency in the revolving fund. The relief agency at all times has 
on hand cash or orange stamps equal to the amount originally 
placed in the revolving fund. Blue stamps are issued free to the 
agency in the determined ratio of blue to orange. The Corpora- 
tion arranges with the United States Treasury for the redemption 
of blue stamps accepted from the retail-food-store merchant. The 
Corporation agrees to refund the value of all orange stamps re- 
maining in the hands of the relief agency upon termination of the 
program. 


or the varying rates of payments as between public assistance, as a practical matter 
there are significant differences between public assistance groups in the United 
States. Public assistance, although premised upon the needs of individuals, is, to 
the extent that there are lesser or greater amounts available under one or another 
form of public assistance, effectively classified. There are very genuine classes in 
the society of those receiving public assistance. 

Since there is a limited availability of funds, the Co:p ration might well consider 
the desirability of extending the plan to some rather than to all classifications of 
persons receiving public assistance in an area so that the available funds of the Cor- 
poration can be utilized in a greater number of areas. There would seem to be no 
legal difficulties. The classification ‘‘persons eligible to receive public assistance” 
is an administrative interpretation of “relief purposes” in the provision that com- 
modities “‘may be donated for relief purposes” in Public Law No. 165 (75th Cong. 
[June 28, 1937]). Provided the classification is reasonable the Secretary is not re- 
quired by law to extend the benefits of the plan to all other conceivable classifications 
under “relief purposes.” The Secretary need not do all that he could conceivably do 
if what he does is reasonable. Advantage: Until there are sufficient funds for the 
Food Stamp Plan, the Corporation could benefit the neediest of the needy in a 
greater number of geographic areas, 

14 Basic provisions of the contract are that the relief agency will be guided by 
the regulations and conditions prescribed by the Secretary, that it will assume 
administrative expense in connection with such issuance, that it will not diminish 
relief allowances in the area while the Food Stamp Plan is in effect, that it will es- 
tablish a revolving fund for orange stamps. 
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To be eligible to obtain stamps persons receiving public assist- 
ance must be formally certified. The stamp-issuing relief agency 
under contract with the Corporation normally has legal jurisdic- 
tion only as to general or home relief. The plan, however, is 
broader than general or home relief and extends to W.P.A. em- 
ployees, old age assistance beneficiaries, etc. Thus a W.P.A. em- 
ployee can be certified as to his eligibility to obtain stamps by 
W.P.A. and present such certification to the local issuing agency 
when he appears to purchase orange stamps. Social Security 
Board, Civilian Conservation Corps, Farm Security Administra- 
tion, other like federal agencies, and all state and local public as- 
sistance agencies may certify.** There may be a number of certify- 
ing agencies in a given area; there is but one stamp-issuing agency. 

The Food Stamp Plan relies heavily on the normal distribu- 
tion channels. There is no price fixing. The retailer charges any 
price he deems warranted, but the price must be the same as that 
charged other consumers. The retailer purchases and stocks the 
commodities involved in the plan in the normal course of business. 
The holder of the stamps may utilize his stamps in any retail food 
store in the area and so may obtain food where he gets the best 
price. Competition for the food stamps prevails among the re- 
tailers. Bankers and wholesalers may act as collection agents for 
the retailers in presenting stamps to the Corporation for payment. 
In essence, the plan contemplates a benefit to farmers through an 
immediate increased outlet for designated surplus agricultural 
commodities” and a benefit to underprivileged consumers by an 
increase in purchasing power for necessary foods. 

15 Certification of eligibility could be made only by duly authorized agencies in 
accordance with the provisions of law governing their powers to certify for public 
assistance. This excluded certifications from private charitable organizations. In 
some jurisdictions it was discovered that residence requirements (sometimes as 
high as three years) precluded agencies from certifying. The need for food had no 
relation to residence requirements, and the Corporation, as a federal agency, could 
not justify withholding federal benefits on the ground of state or local residence re- 
quirements. Accordingly, provision was made for the emergency giving of blue 
stamps to persons without regard to certification of such persons as eligible to re- 
ceive public assistance (5 F.R. 347 [Jan. 31, 1940]). 


16 ‘Nearly 20 million people are included in the total number of families which are 
now receiving some form of public aid. If the same percentage of persons took part 
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TWO-PRICE SYSTEM"? 


While many of the innovations of the Food Stamp Plan are 
directed toward urban and business acceptance of a farm program, 
the underlying economic theory is a domestic two-price system 
for agricultural products."* The element of acceptance cannot be 
underestimated in the light of the traditional difficulty of achiev- 
ing urban sympathy for programs whose objective is the raising 
of the price of food. During the period immediately preceding 
the attempted formulation of the Food Stamp Plan the Secretary 
announced that the Department of Agriculture was considering 
an overt domestic two-price system to encourage domestic con- 
sumption of agricultural commodities. Federal subsidy would 
permit the establishment of retail outlets for agricultural com- 
modities wherein relief clients could obtain the commodities at a 
price less than the ordinary consumers,’? the difference to be paid 


in a national program as has been the case in the experimental cities, the group of 
participating eligibles would include about 15 million individuals. . . . . On the basis 
of the foregoing assumptions, it is-interesting to note that with current prices the 
Stamp Plan offers a potential annual market for about 294 million bushels of wheat 
in the form of flour, over 6 million bushels of corn in the form of corn meal, about 
120 million pounds of rice, approximately 78 million pounds of prunes, 88 million 
pounds of raisins, and about 213 million pounds of dry beans.” Statement of 
Milo Perkins, president, Federal Surplus Commodities Corporation, before Ameri- 
can Farm Bureau Federation, Chicago, Ill., December 4, 1939. 


17 “Tn a sense, the Food Stamp Plan is a kind of domestic two-price arrangement” 
(Rep. Sec’y. Agr. [1939], p- 31)- 

18 This is not to be confused with a two-price system for exportable commodities, 
i.e., the establishment of a higher price in the domestic market by limitation of the 
quantity available for domestic consumption; and the disposition of the remainder 
produced at whatever price it can bring in the world-markets. See Rep. Sec’y. Agr. 
(1939), p. 29. Normally this is attempted through export subsidies. 

19 All marketing agreements and orders relating to fluid milk issued by the Sec- 
retary under the Agricultural Marketing Agreement Act of 1937, as amended (see 
n. 2) provide for the fixing of prices received by farmers from handlers and proces- 
sors. Recent milk-marketing agreements and orders include a special low price for 
fluid milk delivered to persons receiving public assistance. By agreement with local 
relief agencies and handlers of fluid milk, the Corporation indemnifies handlers, 
making it possible, for example, in the Greater Boston, Massachusetts, marketing 
area (subject to Order No. 4, issued by the Secretary, February 7, 1936, as amended, 
regulating the handling of milk) for families receiving general relief to obtain milk 
at five cents a quart and for W.P.A. families to obtain milk at seven cents a quart. 
This form of the two-price system is an integral part of the milk-marketing-agree- 
ment program and is not put in effect apart from such a program in a milk market. 
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by the Department of Agriculture. The suggestion met widespread 
opposition from organized retailing groups.?” Two main fears were 
expressed: If normal merchandising outlets were utilized, a two- 
price system would disrupt the merchandising and pricing prac- 
tices of retailers; if the federal government established its own 
outlets, there would be severe government competition with pri- 
vate business.” 

Beyond doubt the Food Stamp Plan in its inception was a 
domestic two-price system made palatable to retailing groups. 
But the Food Stamp Plan itself stems from a continuity of pro- 
grams commenced in 1933 with the creation of the Federal Sur- 
plus Relief Corporation, a Delaware corporation organized pur- 
suant to executive order.” A primary function of the Federal Sur- 
plus Relief Corporation was to distribute commodities purchased 
by the Agricultural Adjustment Administration to alleviate dis- 
tressed price situations. The first purchases were hogs in the glut 
of 1933-34, which hogs were slaughtered, dressed, and distributed 
for relief purposes.* The Federal Surplus Relief Corporation, 


20 New York Times, October 13, 1938, p. 1, col. 6. Immediate editorial reaction: 
“Those who love bureaucracy and red tape and who are eager to create class divi- 
sion in this country might be pleased by the prospect..... It is clear the Agricul- 
ture Department has not thought through its bright idea. It ought to be quietly 
buried.” 

21 New York Times, Vol. IV (October 16, 1938), p. 9, col. 1; October 27, 1938, 
p. 2, col. 2; November 3, 1938, p. 25, col. 8. 

22 “Farm relief through unemployment relief became part of the national policy 
in September [1933] with the organization of the Federal Surplus Relief Corpora- 
tion. This governmental agency, in cooperation with the Agricultural Adjustment 
Administration, purchases surplus agricultural commodities for distribution to the 
unemployed and their families. .... Funds are available to the Federal Surplus 
Relief Corporation from congressional appropriations and from loans from the Re- 
construction Finance Corporation. Proceeds of processing taxes levied on farm 
products under the agricultural act may partly finance the operation where it ap- 
pears that the resulting improvement of the farmers’ market through the reduction 
of surpluses will justify such action ... .” (Rep. Sec’y. Agr. [1933] p. 20). 

23 “Tn 1933 there was already a great glut of hogs and hog products and the com- 
ing year would further increase that glut. This made it seem certain that the hog 
farmers would suffer from intolerably low prices. So certain influential farm leaders 
urged the A.A.A. to buy hogs from the farmers, slaughter them and turn them into 
grease. The writer (then General Counsel to the A.A.A.) and his assistants, Alger 
Hiss and Lee Pressman [Pressman is now general counsel of the C.1.0.], suggested 
that if such a hog-killing program were adopted, the hogs should be turned into 
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being free from the provisions of law governing the powers of 
bureaus, could act with greater speed and efficiency in buying 
and distributing operations. The change of the name “Federal 
Surplus Relief Corporation” to “Federal Surplus Commodities 
Corporation” was indicative of the broader range of function 
which the Corporation commenced to exercise with the enact- 
ment of Section 32 of Public Law No. 320, seventy-fourth Con- 
gress, approved August 24, 1935. The scope of the Corporation 
was further widened by the seventy-sixth Congress in Public Law 
No. 165, approved June 28, 1937. The Food Stamp Plan is based 
upon the two acts. They constitute its legal authority. 


THE EXISTING LEGISLATION: MARCH, 1939 


Public Law No. 320 contained provisions amending the Agri- 
cultural Adjustment Act to strengthen the marketing-regulation 
provisions in the light of the Schechter*4 and Ryan*’ cases. The 
law was not completely confined to amendatory legislation and 
included, in Section 32, a continuing appropriation for each fiscal 
year beginning with the fiscal year ending June 30, 1936, of an 
amount equal to 30 per cent of the gross receipts from customs 
duties collected each year. For each year thereafter, there has 
been available to the Secretary of Agriculture 30 per cent of the 
annual customs receipts to be devoted to three purposes. To 
achieve two of these purposes the Secretary has acted through the 
normal administrative structure of the Department of Agricul- 


edible hog products and distributed to the unemployed. We were told that this 
plan would not help the farmers, for it would reduce the purchase of meats by un- 
employment-relief agencies and thus limit the hog farmers’ market. We replied that 
that argument seemed unsound, since the unemployed seemed to be receiving little 
meat. Mr. Hopkins, Federal Emergency Relief Administrator, when asked, con- 
firmed that answer. Accordingly, there was organized the Federal Surplus Relief 
Corporation, a governmental agency, which used government funds to have slaugh- 
tered and dressed all those hogs which had been purchased by A.A.A. under the 
hog-killing program. That corporation, cooperating with the Federal Emergency 
Relief Administration, distributed the resulting hog products to the unemployed. 
And the Federal Surplus Relief Corporation, for a time thereafter, carried on... .” 
(Jerome Frank, Save America First [1938], p. 432). 
24 Schechter Poultry Corp. v. United States, 295 U.S. 495 (1934). 


2s Panama Refining Co. v. Ryan, 293 U.S. 338 (1934). 
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ture. To achieve the third he has, in the main, utilized the Cor- 
poration. Department of Agriculture programs under Section 32, 
as distinguished from Corporation programs, are normally for the 
“payment of benefits in connection with the exportation” of agri- 
cultural commodities and products or for payment of indemnities 
for losses incurred in such exportation. This power to expend 
funds has been extensively utilized. Less utilized has been the 
power contained in Section 32 to “reestablish farmers’ pur- 
chasing power by making payments in connection with the nor- 
mal production of any agricultural commodity for domestic con- 
sumption.”’ The main power to expend funds (the power with 
which the Food Stamp Plan is solely concerned) is contained in 
Clause (2) of Section 32, to “encourage the domestic consump- 
tion of (agricultural) commodities or products by diverting them, 
by the payment of benefits or indemnities or by other means, from 
the normal channels of trade and commerce.” Upon this statu- 
tory language is based the purpose of the Food Stamp Plan to 
“encourage domestic consumption.” 

The evolution of administrative practice under the power to 
“encourage domestic consumption” may be briefly traced. Be- 
tween August 24, 1935, and June 26, 1937, the Department of 
Agriculture utilized the Corporation to purchase agricultural com- 
modities and distribute such commodities for relief purposes. 
Tunis was but one type of program under Clause (2). Another 
type of program was the encouragement of by-product use of 
agricultural commodities by the making of payments to proces- 
sors (who were sometimes required to pay to farmers a price pre- 
scribed by the Secretary) to indemnify them for processing and 
selling such commodities for by-product use at a price less than 
the cost of the product to the processor. Public Law No. 165 
restated in legislation the purposes for which Section 32 funds 
under Clause (2) had been theretofore utilized by the Depart- 
ment of Agriculture. It provided that the Secretary could trans- 
fer to the Corporation funds appropriated by Section 32 for the 
purpose of effectuating Clause (2). Such transferred funds could 
be used by the Corporation for the purpose of “‘purchasing, ex- 
changing, processing, distributing, transporting, storing and han- 
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dling of agricultural commodities and products thereof’’ and vari- 
ous other costs, all without regard to the provisions of existing 
law relative to the expenditure of public funds. Because there 
was legal doubt as to whether “diversion from the normal chan- 
nels of trade and commerce” under Clause (2) of Section 32 in- 
cluded the power to donate commodities purchased for relief pur- 
poses, there was included in Public Law No. 165 the following 
provisions: “In carrying out Clause (2) of Section 32, the funds 
appropriated by said section may be used for the purchase, with- 
out regard to the provisions of existing law covering the expendi- 
ture of public funds, of agricultural commodities and products 
thereof, and such commodities, as well as agricultural commodi- 
ties and products thereof purchased under the preceding para- 
graph hereof, may be donated for relief purposes.” Public Law 
No. 165 thus authorized the Secretary, as well as the Corpora- 
tion, to purchase agricultural commodities and allowed to the 
Secretary the same exemption from provisions of public law previ- 
ously had by the Corporation alone. 

The complete statutory foundation upon which the Food 
Stamp Plan was built is contained in Section 32 and Public Law 
No. 165. In neither statute are food stamps mentioned, are re- 
tailers referred to, is “surplus” contained. In neither statute is 
there specific power granted to the Secretary or the Corporation 
to prescribe binding regulations and conditions. Nowhere is there 
express authority to confer direct, visible purchasing power on 
persons receiving public assistance. Nowhere is there express au- 
thority to utilize relief or public assistance agencies for the pur- 
pose of certifying eligibles or issuing stamps. In neither statute 
is there power to enforce, either by criminal or administrative 
sanction, a duty upon retailers or stamp holders properly to use 
the stamps, to protect the stamps from counterfeiting, or similar 
practices. The completed whole was achieved by a process of 
statutory construction and synthesis. Given the basic concept of 
the Food Stamp Plan, it is fair to say that administrative struc- 
ture and device were adapted to legal theory conceived to find 
authority for an indirect domestic two-price system. 
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THE ADAPTATION OF THE PLAN TO THE LEGISLATION 


Since blue food-order stamps are limited to “surplus food,” 
and since neither “surplus” nor “surplus food” appear in the legis- 
lation, the legal necessity for the existence of surplus is worthy 
of examination. Section 32 requires, as a condition precedent to 
the expenditure of the funds appropriated, that the Secretary 
find that there will be “substantial accomplishment of any one 
or more of the purposes of this section.” The phrase, “encourage 
domestic consumption of such commodities or products,” in 
Clause (2), was construed to require a showing of surplus to sub- 
stantiate the Secretary’s finding. The reasoning was substantially 
as follows: Preliminary to the encouragement of the domestic 
consumption of any product, it was necessary to determine to 
what extent there was existing domestic consumption of the prod- 
uct. “To encourage’ domestic consumption meant to increase 
domestic consumption. To “increase’’ domestic consumption 
there had to be in existence a quantity of the commodity not 
consumed. The funds were required to be utilized domestically 
to consume this excess quantity. When not consumed, there was 
a surplus. 

The existence of surplus was, therefore, an argumentative step 
in arriving at a finding that there would be encouragement of do- 
mestic consumption.” Surplus is, however, a word of art. Eco- 
nomic interpretation of surplus varies with the views of the econo- 
mists. Surplus has a number of meanings.?7 Departmental con- 
struction, prior to the inauguration of the Food Stamp Plan, com- 
menced with the proposition that surplus could be demonstrated 
only by a showing that unmarketable physical surplus existed 

26 While Section 32 does not contain the word “surplus,” it does contain the lan- 
guage “the production of that part of any agricultural commodity required for 
domestic consumption”’ (Clause [1]); “encourage the domestic consumption of such 
commodities or products” (Clause [2]); “normal production of any agricultural com- 
modity for domestic consumption” (Clause [3]). It is reasonable to conclude that 
where the section refers to “domestic” or “normal,” that which is above the level of 


what is domestic or normal constitutes surplus. The legal necessity that there be a 
precise meaning given the concept “surplus” derives from logical necessity. 


27 Types of surplus: consumption, current, carry-over, exportable, economic, op- 
erative, regional, type or quality. 
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somewhere in time and space. By the time the Food Stamp Plan 
was conceived, legal cgnstruction had shifted from physical to 
“economic”’ surplus.”* [an economic surplus was held to exist if, 
notwithstanding actual consumption of the commodity, the price 
that the producer received for the commodity was so low that, 
in the opinion of the Secretary, the supply of the commodity ex- 
ceeded the demand. The adoption of the concept of economic sur- 
plus permitted a policy of action under Section 32, as under other 
agricultural legislation since 1933, to raise the price of the product 
to the producer/ There was no longer need for the establishment 
of a necessary relationship to actual physical existence of an un- 
marketable quantity. The official adoption of economic surplus”? 
under Section 32 was not only conducive to the establishment of 


28 The matter of “physical,” as contrasted with “economic,” surplus was in ques- 
tion immediately after the enactment of Section 32. Until the summer of 1938, the 
great majority of programs under Section 32 had been based on a theory of actual 
physical surplus. With some exceptions, the findings of the Secretary had been so 
premised. Shortly after enactment of Section 32, a number of proposed programs 
were questioned on the ground that no economic proof had been submitted that 
the operation of the programs would benefit the producers of the commodity. Thus 
on December 19, 1935, an opinion of the solicitor noted objections to a proposed 
program for indemnification of the export of tobacco on the ground that while bene- 
fit payments to the exporters would doubtless improve their economic position, no 
clear showing had been made that the producers of tobacco would be benefited in 
that the unit price of tobacco would be increased. The administrative officials, how- 
ever, proceeded under Section 32 without regard to increased prices for producers. 
Involved was the basic question as to whether Section 32 was inherently related to 
parity price under the Agricultural Adjustment Act and, later, the Agricultural 
Marketing Agreement Act of 1937, as amended. 


29 The phrase “economic surplus” is never completely susceptible to quantitative 
statement. Since it is related to the intangibles of price analysis, it is best stated 
quantitatively as that fraction of the crop which prevents the marketing of the 
crop at prices remunerative to growers as a whole. Among other things, the size 
of the economic surplus depends on the level of prices considered remunerative. It 
is apparent that the higher the price regarded as remunerative, the larger the surplus 
whose existence prevents the attainment of the remunerative price. Thus, by fixing 
a price which it is desirable for the growers to obtain, the extent of the surplus is 
determined. If, for example, parity price is determined to be the desired price, the 
surplus can be measured in terms of that which it is necessary to remove to obtain 
parity price. Among the legal problems is whether indirect price fixing or price 
stabilization, which follows inevitably from the acceptance of the concept “‘economic 
surplus,” is within the purview of Section 32. It must be noted that there is diffi- 
culty in expressing economic surplus in terms of figures. The leading agricultural 
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a domestic two-price system devised to utilize normal retailing 
outlets but the Food Stamp Plan would not have been legally 
possible under a physical surplus principle. 

The possibility of the Secretary making the necessary finding 
for a number of varied commodities (the sum total of which would 
constitute a varied and adequate diet for an undernourished sec- 
tion of the population) was facilitated by the economic surplus 
theory. Under a physical surplus theory it is conceivable that the 
holders of blue food stamps would be confined to adventitious 
physical surpluses, to the exclusion of all other commodities nec- 
essary and useful for dietary purposes. As reflected in certain op- 
erations of the commodity depot form of distribution of surplus 
commodities, it is likely that under a physical surplus theory there 
would have been available a large quantity of high-priced citrus, 
but, at the same time and place, no other foods. Upon a price 
basis of determining surplus it was possible to utilize a greater 
range of food sold by retailers. 

In invoking Public Law No. 165 the Secretary could find that 
through the Food Stamp Plan there would be diversion of the 
economic surplus from the normal channels of trade and com- 
merce. Since Public Law No. 165 was enacted, by the very lan- 
guage of the statute, for the purpose of “carrying out of the pro- 
visions of Clause (2) of Section 32,” donation “for relief pur- 
poses,’ under Public Law No. 165, satisfied the requirement of 
diversion under Clause (2). The Secretary was faced, in connec- 
tion with findings, with the problem of determining whether do- 
mestic consumption would be encouraged as to any one of a dozen 
commodities which might be found to be surplus for the purposes 
of blue food-order stamps. Since the Secretary was required to 
find, as to each of the surplus commodities, that there would be 
an increase in domestic consumption and diversion from the nor- 
mal channels of trade and commerce in a degree commensurate 
with the amount of funds allotted for the purpose, could it be 
predicted which of the various commodities would be obtained 
economists in the field have found a multitude of subtleties in the quantitative 


expression of economic surplus. See L. H. Bean, “Measuring the Effect of Supplies 
on Prices of Farm Products,” Journal of Farm Economics, XV (1933), 349-77: 
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at retail stores by the holders of the blue stamps? Would not the 
extent to which there would be a demand for any one commodity 
depend on the nature of the commodity, the season, the price 
asked, and intangible factors as to which commodity would be 
more desirable for the retailer to urge upon the consumer? In 
his initial finding the Secretary found that the statutory require- 
ments would be fulfilled as to a group of commodities first recom- 
mended by departmental economists for the Food Stamp Plan. 
It was not until the Food Stamp Plan was actually in operation 
and statistical studies had been made of the type of foods ob- 
tained by holders of blue food stamps that the economic justifica- 
tion underlying the Secretary’s finding was verified.*° 

In the original administrative proposal to utilize two types of 
stamps as a medium for a domestic two-price system the legal 
nature of the stamps did not clearly appear. The basic objective 
was that the stamp holders be given a form of purchasing power. 
Would the proposed stamps constitute a form of money obliga- 
tion and would use of the stamps by the stamp holders (and the 
further suggested use that retailers obtain credit from whole- 
salers on accounts due by delivering the stamps to wholesalers for 


3° Section 203 of the Agricultural Adjustment Act of 1938, as amended, amended 
Section 32 by providing, inter alia: “. . . . the amount that may be devoted, during 
any fiscal year after June 30, 1939, to any one agricultural commodity or the prod- 
ucts thereof in such fiscal year, shall not exceed 25 per centum of the funds available 
under this section for such fisca! year.” Since there was no way of ascertaining in 
advance which surplus foods holders of blue stamps would select, the 25 per cent 
limitation was a serious problem as to certain commodities on the surplus list for 
which there were other programs in effect, or in contemplation, under Section 32. 
In part, the problem was deferred by allocating for short periods relatively small 
sums to the Food’Stamp Plan (the entire sum allocated in each instance being less 
than 25 per cent of the total funds), until research would reveal what commodities 
were obtained in what proportions for blue stamps. Data released by the Corpora- 
tion on February 1, 1940, indicated the following average percentage distribution of 
commodities secured with blue stamps in six areas for October 1-December 15, 1939: 
butter, 25 per cent; eggs, 26 per cent; flour, 16 per cent; corn meal, 2 per cent; pears, 
I per cent; onions, 3 per cent; dry beans, 4 per cent; pork lard, 10 per cent. For 
the period December 16, 1939—January 13, 1940, when pork was on the list, it 
commanded 23 per cent, butter and eggs falling from a total of 51 per cent toa 
total of 34 per cent. See an address delivered by Milo Perkins, president, Federal 
Surplus Commoditiy Corporation (February 24, 1940), “The Challenge of Under- 
consumption,” p. 23 (press release of Department of Agriculture). 
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purposes of collection from the Corporation) make such stamps 
legal tender? It was further clear that under the provisions of 
Public Law No. 165 the stamp holders could not be “purchasers.” 
The Secretary was not authorized to make expenditures under 
Section 32 for the purpose of enabling relief clients to purchase 
surplus foods. Public Law No. 165 provided for purchase and do- 
nation for relief purposes. This meant that the Corporation or the 
Secretary could “‘purchase and donate.” It did not mean a relief 
client could purchase. Preliminary to the Food Stamp Plan, the 
Corporation had made direct purchases of agricultural commodi- 
ties from producers and processers and had directly distributed 
such commodities to relief clients at food depots.** Was there a 
requirement that purchases could be made only from producers 
or handlers? Public Law No. 165 did not require that purchases 
be made from any designated source, providing the purchase was 
made by the Secretary or the Corporation. Purchases could be 
made from retailers as well as from handlers or producers. Each 
transaction involving a food stamp represented a purchase by the 
Secretary from a retailer of an amount of surplus food to the 
value of the stamp. The stamp was evidence to the retailer that 
the stamp holder, in accordance with instructions from the Secre- 
tary to the retailer,** was eligible for a donation of food to him 
from the purchaser, the Secretary. The stamp, when later pre- 
sented to the Corporation by the retailer, was also evidence to 

3 Direct purchase and distribution was in effect in all areas at the time the 


Food Stamp Plan was promulgated. It was intended that the Food Stamp Plan 
supplant surplus commodity depots in areas in which the plan was put into effect. 

3? As formulated administratively, each stampbook contained the following state- 
ment: 

“To the owner of any retail food store (as defined in the regulations and condi- 
tions prescribed by the Secretary of Agriculture) or his agent: Please deliver to the 
person whose name appears on the front of this book or his representative: 

‘A. For each orange colored food order stamp, ‘food’, as defined in the back por- 
tion of this book, of a value of 25¢. 

“‘B. For each blue food order stamp, ‘food,’ found by the Secretary of Agriculture 
to be surplus and currently listed in the Federal Surplus Commodities Corporation 
bulletin as food for which blue surplus food order stamps may be used, of a value 
of 25¢. 

“For each such delivery made in accordance with regulations and conditions 
prescribed by the Secretary of Agriculture, the Federal Surplus Commodities Cor- 
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the Corporation of the propriety of the retailer’s claim for com- 
pensation. Although the holder of the stamp could choose the 
food, subject to restrictions in the regulations and conditions upon 
blue and orange stamps, respectively, the stamp was merely an 
order by the Secretary upon the retailer to deliver to the holder 
of the stamp the food the holder of the stamp chose from a re- 
stricted list. The stamp became, by this legal analysis, and was 
called, a food “order” stamp. In legal theory, the purchase was 
by the Secretary from the retailer. The retailer had recourse to 
the Corporation for the purchase price; the Secretary was the 
purchaser, the retailer was the seller, the holder of the blue stamp 
was the donee.* 


poration will pay 25¢, provided the food order stamps received as evidence of the 
delivery are presented to the Federal Surplus Commodities Corporation in the 


manner prescribed.” 
[Signed] Henry A. WALLACE 


Secretary of Agriculture for the 
United States of America 


33 The legal analysis, in terms of the blue stamps, may be detailed in this way: 
The Secretary designates a certain group of agricultural products as surplus com- 
modities. In so doing, he takes the initial step in the consummation of the sale, 
Thereafter, the Secretary delivers for a consideration (the price paid for the orange 
stamps and performance under the regulations and conditions prescribed by the 
Secretary) to a relief client, an instrument designated a blue surplus-food-order 
stamp. This instrument embodies an offer made by the Secretary, wherein the 
Secretary agrees to pay a designated sum to a food retailer upon compliance with 
all of the conditions therein set forth. One of these conditions is that the food re- 
tailer will deliver to the relief client food, as selected by the latter from the group of 
foods designated by the Secretary as surplus. The Secretary has agreed to buy from 
the retailer, and after limiting the purchase to a certain class of goods, has delegated 
the right to select the specific item of sale to a third person—here the relief recipient. 
That a purchaser may authorize a third person to select the goods is a fundamental 
notion of the law of contract. The Secretary has thus made a continuing offer for 
unilateral contract which upon acceptance by the food retailer becomes binding. 
When the selection is made, title to the goods rests in the purchaser—or the Secre- 
tary in this case. Where the purchaser is a party to the contract, the terms of 
which require a selection from the offered goods, title will pass to the purchaser 
even though the selection be made by an authorized third party. 

The Secretary may thus be the purchaser at the sale even though not himself 
a party to all of the negotiations of the sale. It also appears that the general prop- 
erty in the goods, or title, vests in the Secretary, even though the goods be delivered 
to a third person, here the stamp holder, in the Secretary’s behalf. The property in 
goods passes, in the absence of the showing of a contrary intention, upon the selec- 
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The legal theory thus evolved satisfied the requisites of Public 
Law No. 165. Apart from approval of the proper law officers with- 
in the federal departments and agencies, the adequacy of the 
analysis received its first test in the matter of the applicability of 
state and local sales taxation to the blue-stamp transactions. It 
early developed that sales or occupational-tax legislation was in 
effect in Food Stamp Plan areas. If stamps were to be considered 
money obligations offered as consideration in a sale from a re- 
tailer to a relief client, sales taxes were normally applicable. If, 
however, the sale was from the retailer to the Secretary, a num- 
ber of sales-tax acts would not apply because of specific statutory 
exemption of sales to the United States government.*4 Where 
sales to the United States government were not exempt,** the 
question was more difficult. Apart from the constitutional issue 
as to whether sales taxes could be legally levied on sales to the 
United States government, it became necessary, in one instance 
(the Illinois Retailers’ Occupation Tax Act), to consider the sec- 
ond phase of the stamp transaction, i.e., the transfer of the food 
on behalf of the Secretary by the retailer to the stamp holder. 
Could the sale from the retailer to the Secretary be considered a 
sale for resale from the Secretary to the stamp holder under such 
sales-tax laws as exempted sales for resale? 


tion or appropriation of the goods to the contract. When the offer of the Secretary, 
as contained in the stampbook, is accepted by the retailer, as evidenced by his de- 
livery of food to the stamp holder, a contract is made and, at that moment, property 
in the goods rests in the Secretary. The Secretary, by issuing the blue stamp, in 
which he undertakes to buy upon conditions, is the only person obligated to pay 
(through the Corporation) once the conditions have been performed. Since the 
stamp holder, who has already exchanged money and other consideration for the 
orange stamps, neither undertakes to pay nor is obligated to pay, nor pays the re- 
tailer in a blue food-stamp transaction, he is clearly not within the definition of a 
purchaser, and the Secretary is the only remaining person eligible for that denomi- 
nation. 

34 Of twenty-two jurisdictions having a sales, occupational, use, or consumer’s 
tax, twenty exempt sales to the federal government. Thirteen states exempt by 
express provision (four by administrative regulations and one each by judicial deci- 
sion, attorney-general opinion, and departmental construction). 

35 Illinois and Washington do not exempt sales to the United States government. 
Illinois Revised Statutes (1939), c. 120, § 440 (rule); Washington Laws (1933), c. 63, 
§ 6. 
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Since it was contemplated that the privileges of the Food Stamp 
Plan be extended, under an administrative interpretation of the 
language “relief purposes” in Public Law No. 165, to all persons 
eligible to receive public assistance,** it became necessary, at the 
outset, to determine whether, under the federal and state laws 
governing public assistance, it was possible to pay part of public 
assistance due in orange stamps rather than in money. An analy- 
sis of currently effective legislation revealed that project employ- 
ees of W.P.A. were not necessarily entitled, in law, to payment 
in money or cash.37 Beneficiaries under the Social Security Act 


36 Do recipients of unemployment compensation benefits and old age benefit 
payments come within the phrase “eligible to receive public assistance’? Is there 
legal justification for excluding them from the Food Stamp Plan? Upon recipients 
of old age assistance, aid to the blind, and aid to dependent children there has been 
no doubt, such payments being made on the basis of need. Unemployment compen- 
sation and old age payment benefits accrue as a matter of right under social security 
legislation. The Corporation has not yet permitted the participation of recipients 
of unemployment compensation and old age benefits without a certification of need. 
But is a “means test,’’ whether by certification of the applicant or by a public 
assistance agency, requisite to participation in the Food Stamp Plan? This is the 
narrow construction of “relief purpose” under Public Law No. 165. Authorities 
on the subject of unemployment compensation find that the differentiating char- 
acteristics between unemployment compensation and the general relief system is 
that in unemployment compensation the contractual benefits are given under more 
favorable conditions. No means test is applied. There is no pressure to take work 
at less, or substantially less, than prevailing wages for the duration of compensation 
rights. Relief may even be more advantageous financially to the recipient of unem- 
ployment compensation. For low-paid workers, limited under compensation to 50 
per cent of their wages, relief may be preferable, for it is usually distributed on the 
basis of family need. Unemployment compensation is in reality a preferential re- 
lief system. See E. M. Burns, “The Relation of Unemployment Compensation to 
the Broader Problem of Relief,” 3 Law and Contemporary Problems 150 (1937); see 
Justice Cardozo’s discussion of the relationship of unemployment compensation and 
relief, Stewart Marshall Co. v. Davis, 301 U.S. 548, 586, 587 (1936) and a similar 
analysis by Justice Stone, Carmichael v. South Coal Co., 301 U.S. 495, 515-19 (1937). 
In the material aspects of the question, old age benefit payments do not substan- 
tially differ from unemployment compensation benefits. See Helvering v. Davis, 301 
U.S. 619, 641-43 (1937). 

37 Since Sec. 9, Title I, Work Relief and Public Works Appropriations Act of 
1938, did not prescribe that payment be in money or cash but was directed to the 
rates of pay, and an equivalent rate in food products, at the option of the project 
employee, it was inconsistent with the statutory provision prescribing a rate of 
pay. It was concluded that there was no legislation precluding W.P.A. participa- 
tion in the orange-stamp feature of the plan. See also joint resolution making an 
additional appropriation for work relief and relief for the fiscal year ending June 30, 
1939 (Pub. Res. No. 1, 76th Cong., February 4, 1939). 
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were required, in certain instances, to receive money payments.** 
Where Congress expressed “money,” or “money payments,” 
Congress, it was concluded, did not intend that other forms of 
compensation be had in lieu of cash. The statutory construction, 
while militating against the utilization of orange stamps, did not, 
however, apply to blue stamps since the latter were in addition 
to benefits under social security programs. No question would 
arise, however, were the obtaining of the orange stamps to be 
voluntary. If those entitled to receive money payments pursuant 
to law, were, in order to obtain the blue stamps, voluntarily to 
request orange stamps with such money, there could be no objec- 
tion on the ground that they had not received money payments. 
The administrative device finally adopted was that public assist- 
ance beneficiaries obtain money payments, as due, take the 
money, together with proper identification and certification, to 
the food-stamp office and receive the proper amounts of orange 
stamps in exhange for money and the blue stamps free. 

A basic problem in connection with the formulation of the 
Food Stamp Plan was prevision of enforcement needs.*° The na- 
ture of the Food Stamp Plan inherently gave rise to possibilities 
of abuse. The plan relied heavily upon the conscientious participa- 
tion of a category of individuals who had never theretofore par- 
ticipated in surplus commodity programs. The merchants had, in 
fact, considered the surplus commodity depots to be government 
competition with private distribution of food. But would retailers 
co-operate? Were the problems of competition between various 
types of food retailers such that the Corporation could rely on 
honest co-operative participation of all the retailers in any area? 
Between the obtaining of the food-order stamps and the utiliza- 
tion of such stamps in the retail food stores, relief clients could 
conceivably attempt to negotiate or transfer blue stamps for 

38 42 U.S.C.A. § 306: “When used in secs. 301 to 306 of this chapter the term 
‘old age assistance’ means money payments to aged individuals” (italics mine). 42 
U.S.A. § 6066: Grant for aid to dependent children means “money payments with 
respect to a dependent child or dependent children” (italics mine). Similarly, for 


aid to the blind, 42 U.S.C.A. § 1026, old age benefits, 42 U.S.C.A. § 408, unemploy- 
ment compensation, 42 U.S.C.A. § 503@ (5). As to the two latter, see n. 35. 


39 A detailed discussion of enforcement problems will appear in a later issue of 
this publication. 
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cash. Assuming proper presentation of the stamps to the retail 
stores, retailers could violate by delivering improper food or 
commodities for blue stamps or by purchasing the stamps out- 
right for a sum less than the face value. It was vitally necessary 
to provide for adequate enforcement. As later developed in prac- 
tice, ingenious devices for improper use of stamps were originated 
both by stamp holders and retailers. 

Neither Section 32 nor Public Law No. 165 authorized the 
Secretary to prescribe rules and regulations binding upon public 
assistance clients or retailers. But it was necessary to formulate 
binding rules to assure effectuation of the legislation. Rules were 
desirable not only formally to state the basis of the Food Stamp 
Plan but to prescribe and enforce the duties of the three main 
categories of participants therein: first, the Corporation, in the 
issuance of the stamps and the expenditure of federal funds; sec- 
ond, the stamp holders, in the obtaining and the use of stamps; 
and third, the retailers, in receiving stamps from the stamp 
holders and presenting such stamps to the Corporation. 

By Public Law No. 165, the Corporation had been desig- 
nated an agency of the United States under the direction of the 
Secretary. Under general provisions of law*® the Secretary could 
prescribe regulations ‘‘. . . . not inconsistent with law for the gov- 
ernment of his department, the conduct of its officers and clerks, 
the distribution and performance of his business and the custody, 
and the use and preservation of the records, papers and property 
appertaining to it.”” The Secretary could, therefore, prescribe reg- 
ulations governing the personnel of the Corporation in the issu- 
ance of stamps and in the expenditure of federal funds. But the 
Secretary had no like authority as to stamp holders and retailers. 
He could prescribe no regulations binding upon third parties.“ 

The Secretary was authorized by law, however, to expend fed- 
eral funds. Since the appropriations were for prescribed purposes, 
the Secretary was required to effectuate those purposes. He could, 
therefore, prescribe conditions upon the recipients of appropri- 


#5 U.S.C.A. § 22. 

41 77 Opinions of Attorney General, 524 (1883); Harvey v. United States, 3 Ct. 
Cl. 38 (1867); March Oil Co., v. Lee, 113 Okla. 242; 241 P. 804 (1924) cert. den., Lee 
v. March Oil Co., 270 U.S. 658 (1926). 
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ated funds. These conditions were reasonable means to assure the 
effectuation of the purposes and provisions of Section 32 and Pub- 
lic Law No. 55 and as such were established in the law. If the 
Secretary could legally establish conditions upon third party ben- 
eficiaries of federal grants, he was legally required to withhold 
payments when the conditions were not met. 

The necessity of designating the stamps, food ‘‘order”’ stamps, 
has already been dwelt upon. The retailer having delivered, upon 
order of the Secretary, commodities of a retail value of the face 
value of the stamp would require compensation from the Secre- 
tary or the Secretary’s agency, the Corporation. The food-order 
stamp, when properly in the possession of the retailer, was poten- 
tial evidence of a claim for the face value of the stamp against 
the Secretary or the Corporation. The claim was made when the 
retailer presented to the Corporation the stamps he had obtained 
together with a certification that he was making a claim upon the 
Corporation. The making of a claim upon the Corporation, evi- 
denced by the stamps, gave rise to two sets of legal consequences 
of prime importance to proper enforcement of the Food Stamp 
Plan. If the retailer violated any of the conditions prescribed, he 
could not make a claim which would be honored. The Secretary 
could instruct the Corporation to refuse to pay, but the mere re- 
fusal to pay carried only the economic consequence that the re- 
tailer was uncompensated for the value of the food he had im- 
properly delivered. To assure a greater penalty, there was in- 
voked Section 35, as amended, of the United States criminal code 
pertaining to the making of false claims upon the United States 
government.” A criminal penalty was thereby brought into play. 
Since payment upon a food-order stamp would constitute the pay- 
ment of a claim which pertains, in the language of Section 35, to a 
“matter within the jurisdiction of any department or agency of 
the United States,’ both administration and enforcement were 
initially commenced upon promulgation by the Secretary of a 
combined document containing regulations and conditions.‘ 


4 18 U.S.C.A. § 80. 
43 The regulations and conditions will be discussed in a later issue of this pub- 
lication. 
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THE ADMINISTRATIVE PROCEDURE 


First formal step in the actual promulgation of the Food Stamp 
Plan occurred on April 21, 1939, when the Secretary issued “‘Reg- 
ulations and Conditions Governing the Issuance of Food Stamps, 
Establishing the Eligibility of Holders Thereof To Receive Agri- 
cultural Commodities, or the Products Thereof, and Providing 
for the Payment of Claims Made by Retailers of Such Commodi- 
ties and Products.’’44 Preliminary to such issuance the solicitor 
of the Department of Agriculture, in an opinion dated April 19, 
1939, had approved the legality of the proposed regulations and 
conditions in the light of a previous and basic opinion issued 
March 6, 1939, discussing a tentatively proposed Food Stamp 
Plan. 

Mere regulations and conditions could not put the Food Stamp 
Plan into administrative effect. Section 32 funds had to be allo- 
cated to the program. Since Section 32 funds were appropriated 
yearly, pursuant to a continued appropriation, funds could be 
legally allocated only for the balance of the fiscal year ending 
June 30, 1939. Economists within the Department prepared a 
docket entitled “Program F S a, Surplus Food Stamps Program 
(Fiscal year, 1939),” in which a program was proposed to divert 
agricultural commodities, and the products thereof, from the nor- 
mal channels of trade and commerce in order to encourage domes- 
tic consumption thereof pursuant to Clause (2) of Section 32 and 
Public Law No. 165. It was further proposed that the Corpora- 
tion be authorized to expend for the fiscal year, 1939 (from funds 
appropriated by Section 32 and transferred to the Corporation 
pursuant to Public Law No. 165), the sum of $1,500,000, or such 
portion thereof as might be found necessary to accomplish the 
execution of the Food Stamp Plan. 

The regulations and conditions were incorporated in the docket 
by reference. The docket described specifically the proposed utili- 
zation of Section 32 funds and the manner and purpose of the 
expenditure of such funds by the Corporation. It contained a pre- 
liminary designation of surplus foods to be listed in a commodity 


444 F.R. 1683. 
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bulletin to be prescribed by the Corporation, as provided in the 
regulations and conditions. An economic justification for the des- 
ignation of the commodities as surplus food was presented for each 
of eight agricultural commodities: butter, shell eggs, dry edible 
beans, dry prunes, oranges, fresh grapefruit, wheat flour and 
whole wheat (graham) flour, and corn meal.‘ 

In legal effect, the docket was the formal authorization and 
direction under Public Law No. 165 from the Secretary to the 
Corporation. The regulations and conditions were not included 
in the docket since they contained matters of public purport and 
notice which could not properly be contained in an intradepart- 
mental docket. The docket also contained the formal finding exe- 
cuted by the Secretary, as required by the provisions of Section 
32, finding that the purchase by the Secretary of the commodities 
designated in the docket, i.e., the surplus foods to be obtained by 
blue food-order stamps, and the distribution of such foods by the 
Secretary for relief purposes would constitute a diversion of such 
commodities from the normal channels of trade and commerce 
and would encourage domestic consumption thereof. The Secre- 
tary also found that the expenditure of $1,500,000 for such pur- 
poses would effectuate substantial accomplishment of Clause (2) 
of Section 32. As time went on, there were additional allocations 
of funds.** 

The original and later dockets were based upon the existence 
of “economic surplus’’‘” for the designated commodities. For each 
of the designated surplus foods there had been established what 
might be termed an “upset price.”” An economic surplus of the 
commodity would exist as long as the average price of the desig- 
nated commodity was below an upset price recommended to the 
Secretary. In the event that the price of the commodity for any 
calendar week (for certain commodities later changed to a num- 
ber of consecutive calendar weeks) exceeded the upset price, the 
commodity would be removed from the list of commodities desig- 

4s For commodities added later, see n. 50. 

46 Thus on June 30, 1939, $1,000,000, which was increased, in August, 1939, to 
$6,000,000. Later allocations followed. 


47 See nn. 28 and 29. 
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nated as surplus foods and would be no longer available for blue- 
stamp transactions. While in the case of each commodity an eco- 
nomic justification was stated (in terms of the production and 
supply characteristics in present and past markets for such com- 
modity) to support the recommendation that it be designated a 
surplus food, no justification was contained for the establishment 
of the upset price at the figure recommended. Both figures, i.e., 
the price at the time of the recommendation and the recom- 
mended upset price were converted, in the economic justifica- 
tions, to their parity price equivalents. Parity price was and is 
the concept underlying New Deal agricultural legislation.** Par- 
ity price for the commodity was adopted as the optimum price 
for the removal of the commodity from the surplus list, but, in all 
cases, the recommended upset price was below parity price. It 
has already been noted that the adoption of the economic surplus 
approach to the objectives of Clause (2), Section 32, was wholly 
dependent upon price and had no demonstrable relationship to 
physical surplus. The responsibility of determining what was sur- 
plus, however, was on the Secretary’? and since the Secretary 
found that there was surplus, it followed that the removal of sur- 
plus would, in the utilization of Section 32 funds, encourage— 
i.e., increase—domestic consumption. 

The surplus commodities bulletin, referred to in the regulations 
and conditions and in the directions of the Secretary to the Cor- 
poration, was devised to give public notice to retailers and stamp 
holders participating in the Food Stamp Plan of the specific blue- 
stamp commodities. “Surplus Commodities Bulletin,” No. 1, was 
issued by the Corporation on May 11, 1939, and approved by the 
Secretary on the same day. It formally designated as surplus food 
the commodities recommended in the docket and stated: 


Blue surplus food order stamps may be used in accordance with the regula- 
tions and conditions referred to above for any of such surplus foods in any 
retail food store, as defined by the Secretary of Agriculture, which partici- 


48 See n. 3. See also the author’s “Orderly Marketing in Agriculture” Journal of 
Political Econony, XLV (1937), 394-411. 

49 Sec. 32 provided, inter alia: “Determinations by the Secretary as to what con- 
stitutes diversion and what constitutes normal channels of trade and commerce 
and what constitutes normal production for domestic consumption shall be final’? 
(see also n. 25). 
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pates in the Food Order Stamp Program. The Federal Surplus Commodities 
Corporation shall designate the areas in which the food order stamps may 
be used. 


Subsequent surplus commodities bulletins were issued publicly 
whenever changes were made in the list of surplus foods,*° either 
by removal of certain foods from the list as they reached the 
upset price or by addition of others by means of the docket and 
finding procedure. The Corporation was not required to obtain 
from the Secretary special authority to remove any commodity 
from the list. General authority to remove had been afforded to 
the Corporation in the docket. To add new commodities required 
new findings and directions by the Secretary. 

Surplus commodity bulletins as issued were published in the 
Federal Register. Also published in the Federal Register were 
the formal designations of areas made by the Corporation pur- 
suant to authority from the Secretary contained in the docket. 
These designations provided that, pursuant to the regulations and 
conditions prescribed by the Secretary, areas within certain speci- 
fied geographical limits were designated as areas in which food- 
order stamps might be used and in which agricultural commodi- 
ties and products listed in the surplus commodities bulletin in 
effect at the time were to be considered surplus foods. Designa- 
tions of area provided for geographical applicability and for the ef- 
fective dates of promulgation in the areas of the Food Stamp Plan.* 

5° Butter, shell eggs, dry edible beans, dry prunes, oranges, fresh grapefruit, 
wheat flour and whole wheat (graham) flour, and corn meal were designated in 
“Surplus Commodities Bulletin,” No. 1, issued May 11, 1939 (not published in the 
Federal Register). “Surplus Commodities Bulletin,” No. 2, 4 F.R. 3575 (July 16, 
1939), added rice, fresh peaches, cabbage, peas, tomatoes, and onions. “Surplus 
Commodities Bulletin,” No. 3, 4 F.R. 4045 (September 30, 1939) dropped peaches, 
cabbage, peas, tomatoes and rice, added raisins, apples, snap beans, and pork 
lard. “Surplus Commodities Bulletin,” No. 4, 4 F.R. 4725 (November 29, 1939) 
added oranges and grapefruit, rice, hominy grits, and pork meats. Effective Decem- 
ber 15, 1939, there were, in all, sixteen commodities designated as surplus food. In 
the summer of 1940, the practice was adopted of specially designating selected com- 
modities by regions. 

5* Typical instance of the language used: 

“The area within the county limits of Hamilton County, Ohio. 

“The effective date(s) for the above area(s) shall be announced by the local rep- 


resentative of the Federal Surplus Commodities Corporation for the respective areas 
in local newspapers of general circulation” (5 F.R. 1049; see also n. 10). 
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Other elements of the administrative procedure established for 
the Food Stamp Plan stem from the provisions of the regulations 
and conditions. Actual issuance of stamps in a designated area 
depended upon data as to purchasing power of relief and public 
assistance clients within the area. For each designated area the 
president of the Corporation issued a “basis of issuance of 
stamps.” Where, as under the regulations and conditions, per- 
sons eligible for public assistance in the area had insufficient funds 
to purchase or obtain orange-colored stamps, the Corporation pre- 
pared a formal finding. Upon promulgation of a formal finding 
there was permitted, under the formal “basis of issuance of 
stamps,” the issuance of blue stamps to persons described in the 
finding without regard to the purchase or obtaining of orange 
stamps. 

For actual expenditure of Section 32 funds in payment of 
claims, a procedure was devised whereby there would be assur- 
ance of the propriety of individual claims by retailers based upon 
either orange or blue stamps. The basic instrument established 
for such claims was the stamp card. Stamp cards were in blue or 
orange colors, to be used respectively for blue or orange stamps. 
The stamp card, obtained by the retailer from the local repre- 
sentative of the Corporation, was serially numbered, and when 
properly filled and presented to the Corporation constituted the 
retailer’s actual legal claim for compensation. Retailers were re- 
quired to affix the stamps upon spaces provided on the card. No 
claim could be honored which was based upon stamps not affixed 


8? Preliminary to the designation of an area the Corporation gathers data on the 
following: name of the agency or agencies administering relief to the various cate- 
gorical groups; relationship of such agencies to the State Department of Public 
Welfare (or similar state body); the government subdivisions to which the agencies 
are responsible; the average amount of monthly payments made to recipients of aid 
in the various ca egories under the social security program (old age assistance, aid 
to the blind, and aid to dependent children); types of general relief administered 
to families other than those on W.P.A. or receiving social security aid (i.e., cash 
relief, commodity relief, grocery orders); basis for determining payments to recipi- 
ents of public assistance; average amount and intervals of cash payments, if any, to 
general relief cases; average amount and intervals in which grocery orders, if any, 
are issued; number of families and total number of persons in the various categorica] 
groups; administrative reasons for geographic extent of area; assumption of ad- 
ministrative expense for issuance of stamps; establishment of a revolving fund. 
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upon cards or which became detached from cards prior to presen- 
tation. The blue-stamp card contained the following material lan- 
guage: 

Payment for surplus food, as defined in the regulations and conditions 
appearing on the reverse side of this form, delivered pursuant to blue surplus 
food order stamps can be obtained by the retailer either directly from the 
Federal Surplus Commodities Corporation or indirectly through a bank, or 
a wholesaler of food, acting solely as agent for the retailer. Payment will 
be made by the Federal Surplus Commodities Corporation only upon receipt 
by it of one or more of these forms with blue food order stamps attached, 
properly certified in accordance with regulations and conditions issued by 
the Secretary of Agriculture, which appear on the reverse side of this form. 


The actual making of the claim, as apart from evidence in 
support of the claim, i.e., the physical stamps attached to the 
stamp card, was contained in the following language: 

I certify that for all of the blue-colored food order stamps affixed to this 
form, representing $....... , | have delivered surplus food, as defined in the 
regulations and conditions appearing on the reverse side of this form, listed 
in the Surplus Commodities Bulletin, issued for this purpose, effective at the 
time of delivery of such food, to the value stated on each of such food order 
stamps, and that the food order stamps were not removed from the booklet 
prior to presentation at the place of business indicated below. Payment for 
the surplus food so delivered is hereby requested. I further certify that the 
conditions printed on the reverse side hereof have been complied with, and 
I understand that any retailer violating such conditions will be denied fur- 
ther participation in the food distribution plan and will be subject to all the 
fines and penalties imposed by law. 


Provision was made for the signature of the retailer under the 
certification. The stamp cards were marked “non-negotiable,” a 
legend on the face stating ‘“Non-transferable, except to a bank, 
or a wholesaler of food, for collection.” 

The orange-stamp card was similar in nature to the blue-stamp 
card except that, since it pertained to claims based upon orange- 
colored food-order stamps, there were no allusions to surplus food. 
Instead, there appeared the word “food.” For “food” there was 
a separate definition in the regulations and conditions.* 


[To be continued] 


53 See p. 347, N. 32. 















































THE NEW TYPE OF BUSINESS CYCLE: 
AN INDUSTRIAL INTERPRETATION 


HERBERT L. TOWLE* 
I 


IHOUGH ideas have differed as to details, economists gen- 

erally have agreed that the great depression starting in 

1929 had its roots in unbalances created by the war of 
1917-18. Those unbalances were due, partly, to our expanded 
wheat production but chiefly to the shift of manufacturing indus- 
try and building from peaceful lines to a war basis. Their reversal 
from war to peace caused economic waves which even today have 
not subsided. 

Now we face the prospect of an equal or possibly greater diver- 
sion of productive effort. Even if we escape actual war, we can- 
not afford to invite a similar outcome. It might be worse than the 
last; and we shall certainly be far less prepared financially to 
meet it. 

For reasons discussed below, it seems highly probable that the 
economic situation which created the major cycle of the 1920’s 
will, to a considerable extent, repeat itself at the end of our re- 
armament program. What lessons, not already familiar, can man- 
ufacturers learn from that period, which will enable them to deal 
forehandedly with the next boom similarly caused?" 

In view of the exhaustive studies that have been published of 
the 1922-33 cycle, it might seem that nothing remains to be 
said. However, many businessmen, and even some economists, 
still think of the events of that cycle in terms of the credit system, 
whose mismanagement they chiefly blame. The thesis is here of- 
fered that credit was merely an instrument, and that, for effec- 


* Mr. Towle is an industrial advertising specialist in Philadelphia. 


* This paper is not concerned with short cycles, important though their study 
is, but with the disastrous major cycles, of which this country has had four in one 
hundred years. 
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tive control in any future cycle similarly caused, the first need 
is to study the motives which underlie the use of credit. In the 
following paragraphs the attempt is made to trace with some pre- 
cision the industrial movements of the 1920’s and to show how, 
in the absence of preventive planning by the industries concerned, 
they led inevitably to the depression that followed. 

A once common view of cycles was satisfied to lay them to ups 
and downs in business enterprise as such. When businessmen feel 
confident, they put their idle balances to work, borrow money,and 
expand their activities. The money thus put in circulation be- 
comes wages, creates new spending, and thereby encourages still 
further ventures. In time, the riskier ventures fail, banks refuse 
further loans, and business turns pessimistic. The upward spiral 
is then followed by a downward spiral. And the proposal has 
been to put brakes on both spirals by restricting bank credit on 
the upturn and relaxing the restrictions on the downturn. 

It is granted that, during the nineteenth century, the major 
cycles were due mainly to overoptimistic investment, which fi- 
nally degenerated into mere gambling. In those cycles the bank- 
ing system played a large part, even though not the leading part. 
Moreover, the occurrence in all cycles of the upward and down- 
ward spirals just described is generally recognized. So is the part 
played in them by the banking system. Nevertheless, this simple 
theory is clearly inadequate for the period discussed. Where did 
the spirals start? Why was the main downturn so long in coming? 
Why, when it came, was paralysis so widespread? Why, despite 
truly heroic efforts of government and business, was there not 
the smallest sign of recovery for nearly three years? 

The primary answer, it is here submitted, lay in the postpone- 
ments of normal consumer spending and investment spending 
during two years of war and three years of unsettled business fol- 
lowing the Armistice. Every cyclical depression is marked by de- 
ferred spending for houses, home furnishings, investment build- 
ings and machinery, transportation equipment, and whatever else 
can be put off. Those deferments are both cause and effect. A 
hundred years ago, when our economy was mostly rural, their 
scope was limited mostly to the small minority of urban popula- 
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tion. By 1920, over 40 per cent of the total normal yearly product 
was postponable. It had been enlarged by the mechanization of 
agriculture, enabling one-fourth of the population to supply it- 
self and the other three-fourths with food and fibre. It had 
been vastly augmented by the extension of mass production to 
metals and other resistant materials for consumers’ goods. In con- 
sequence, during the 1920’s for the first time, the consumer took 
the leading role. For the first time, consumers’ durable goods in- 
volved in the cycle bulked equal to or greater than producers’ 
goods. For the first time, consumers’ durables led the cycle in 
timing, as compared with important groups of investment dur- 
ables. 

That role will certainly not grow less in the future. It directly in- 
volves two factors which have had only minor weight in past 
cycles—consumer demand and consumer saturation. Because of 
their importance in the 1920’s, and doubtless in future, it is best 
to define them here. They are nonstatistical but potent. 

By “consumer demand” is meant “‘effective” demand—.e., the 
public’s willingness and ability to purchase the goods offered at 
prices that cover cost plus necessary profit. 

“Saturation” is exhaustion of effective demand. For given price 
and market, every product has a “ceiling” of demand beyond 
which it cannot profitably be pushed. (Economists call it the 
“zone of inelasticity.””) The demand for foods is limited by the 
capacity of the human stomach; for locomotives, by the volume of 
rail traffic and the condition of existing equipment; for automo- 
biles, by prices, incomes, average age of cars in use, and the used- 
car market; and so on. Some markets are rapidly expanded by 
lower prices; others are not. All are limited by consumer income; 
and most markets expand as income rises. But the possession of 
income is no guaranty that it will always be spent for the goods 
offered. Usually, it is true, it will be—especially the smaller in- 
comes. But the most unmanageable type of cycle is precisely the 
unbalanced condition in which the goods offered cannot be sold 
except at a loss. That was the condition toward which the boom 
of the 1920’s was rapidly tending when the Wall Street crash 
precipitated a crisis. It is a condition likely, in its main outlines, 
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to repeat itself whenever a great war or a great depression sets 
in motion alternate waves of consumer overbuying and under- 
buying. 

Because of this new importance of the consumer in the picture, 
and the obvious impossibility of regimenting consumer spending 
without throwing overboard our whole American idea of freedom, 
we face what is virtually a new problem—a new type of business 
cycle, in fact. And this new type of cycle must be approached not 
chiefly by analogy with past cycles—for the analogy is limited— 
but by study of the special conditions that create it. 

To see the future possibilities of danger, we need only to place 
the 40 per cent postponability of normal yearly product alongside 
of the highly unstable consumer factors. For several years—due 
to war, intensive rearmament, severe depression, or some other 
cause—nation-wide postponement of durable-goods and luxury 
spending is in evidence. Following that, a nation-wide stampede 
to make up the deferred purchases. Frantic efforts, by the indus- 
tries affected, to supply the demand. Extra help hired, new plant 
added. A few years of boom. The industrial structure over- 
weighted on the durable-goods side. At last the makeup demand 
is satisfied: the overexpanded industries face saturated markets. 
Stagnation and depression ensue. 

In a long boom following long postponement the profits of 
prosperity call for investment. This brings in the probability of 
a third factor—misdirected investment, in superfluous factories, 
office buildings, central stations or other plant for producing goods 
and services which, it turns out, cannot be sold except at a loss. 
The role played by mistakes of this sort in past major cycles is 
well recognized; it will be greater in the future, and an essential 
part of any protective plan will be to find ways to avoid or mini- 
mize such mistakes. 

So it appears that, barring such unpredictable calamities as 
ruinous mismanagement of government finances or a lost war, de- 
ferred spending for durable goods (including especially consumer 
durables) is most likely to dominate future major cycles. Accord- 
ingly it has seemed worth while to observe in detail how defer- 
ment operated in the 1920’s. Cycles do not start in all industries 
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at once; not even all durable-goods industries. In which industries 
did the upward spiral start, and in which the downward spiral, 
in the 1920’s? 

The suggestion is offered that what this study reveals points 
toward a workable plan whereby the durable-goods industries can 
at least temper future major cycles in which deferment is the 
chief factor. That plan, it is believed, will be in the main volun- 
tary and self-protective, since there are many reasons to distrust 
the exercise of governmental authority in such matters.” 


Il 


We can best realize by a brief backward glance the great change 
which has taken place in the character of major cycles and the 
need for a fresh approach. The cycle of the 1830’s was almost 
wholly speculative—a Florida real estate boom on a larger scale, 
financed by credit issued by mushroom state banks. With the 
economy 8o per cent agricultural, and manufacturing confined 
mainly to textiles, even the makings of an industrial crisis hardly 
existed. Hence neither the panic of 1837 nor the milder panic of 
1857 affected rural life very deeply. 

With the close of the Civil War, railroad building struck its 
stride, and the agricultural West was rapidly opened. Again spec- 
ulation ran wild—not in land this time, but in railroads and the 
newer kinds of manufacturing enterprise. The panic of 1873 came 
after one of the periodic iron shortages had forced even railroad 
building to slow down. 

In the next cycle, overexpansion centered in railroad building 
and western farm lands. Some 70,000 miles of railroad were built 
during the 1880’s. Simultaneously, Europe and Australia followed 

2 Some students find a sufficient explanation of cyclical phenomena in the over- 
use of consumer credit, causing overexpansion of industry, followed by exhaustion 
of consumer credit and consequent contraction of spending to a rate insufficient to 
keep the producing industries going. Something like this certainly happens in the 
building cycles. But Roos and Wenzlick, (Charles F. Roos, Dynamic Economics, 
chap. vi) have shown that credit is only one of several factors affecting building, 
especially home building. And in other respects the explanation seems oversimpli- 
fied. Most consumer borrowing is done on rising incomes; and only the added mar- 


gin of income is usually “mortgaged” for payment. Moreover, except for buildings, 
the period of payment is too short to have much cyclical effect. 
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the same course. A world glut of food resulted. The farmers’ 
clamor for cheap money in which to pay their debts led to the 
panic of 1893; and the subsequent apprehension was not allayed 
until Bryan’s defeat in 1896. Though the depression was severe, 
there was not the usual debris of urban speculation to clean up. 

The fifteen years that followed deserve to be remembered as 
“the boom without a bust.” Beneath the spectacular mergers of 
1900-1910, that decade was notable for the scope and variety 
of its industrial progress. The steam turbine, alternating current 
and long-distance transmission, skyscrapers, trolley cars and in- 
terurban transit had already passed the pioneer stage. Now they 
came into their own. And with them came motor cars, subways, 
and New York’s Hudson tunnels and great terminal stations. All 
these were legitimate opportunities to satisfy the public’s appe- 
tite for investment. 

Had those investments been less soundly based, the decade 
might well have ended in an inflationary crisis and collapse. In- 
stead—although there were two brief bank panics in 1903 and 
1907—as a whole, the boom leveled off instead of crashing. What 
had been exceptional volumes of trade and bank clearings, early 
in the period, were usual volumes at the end of it. There was a 
minor slump in 1913-14, due mainly to tariff changes. Building 
had reacted to a trifle below the normal level: probably it would 
have gone still lower anyway. But, when the war of 1917-18 in- 
terrupted, there were none of the signs of an impending crisis, 
such as excessive lending, rising prices, feverish building, and 
runaway speculation. Even building, as shown by the Riggleman 
chart, had risen to no extravagant height, and suffered no severe 
fall, because its volume was spread over a decade instead of being 
concentrated as in earlier boom periods. 


III 


Now let us note, by contrast, the cycle whose upturn started 
in 1922. In doing so, we shall not forget that that cycle was set 
in motion by a great war and that there will doubtless be other 
major cycles with no such background. Yet the essential fact was 
not the war itself but the postponements to which it led. The 
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Fic. 1.—Residence construction (nonfarm) from Construction Activity in the U.S. 
(U.S. Department of Commerce, “Domestic Commerce Series,”’ Bull. 99). Private 
passenger cars and motorcycles: exports deducted, imports added. Repair parts and 
accessories not included. From Simon Kuznets, Commodity Flow and Capital 
Formation, Vol. 1, Table II-5 (National Bureau of Economic Research). In billions 
of dollars. 
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Fic. 2.—Manufactured consumer durables—output at factory prices (imports 
added, exports deducted) in billions of dollars. 

NotEe.—‘“Primary Home Equipment” includes essential furnishings, e.g., floor 
coverings, furniture, kitchen equipment. “Secondary Home Equipment” includes 
items purchased at convenience—radio, sewing machines, chinaware, clocks, etc. 
“Personal and Luxury Durables” are unrelated to the home: jewelry, watches, 
furs, musical instruments, cameras, etc. Some regrouping, and estimating for 
intercensal years was necessary. Data from Simon Kuznets, Commodity Flow and 
Capital Formation, Vol. I, Tables I-4, II-5, ITI-2 (National Bureau of Economic 
Research). Separation of foreign trade in clocks and silverware from watches, 
precious stones, and jewelry from Foreign Commerce and Navigation (U.S. Depart- 
ment of Commerce), with adjustment for unset stones used by manufacturers. 
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starting cause might have been a great depression almost as easily 
as a war. 

In 1920, agriculture, though still growing, engaged but 26 per 
cent of the working population and produced but 18 per cent of 
the total income. Manufacturing claimed 31 and 35 per cent, 
respectively; trade and services another 31 per cent of the em- 
ployed. During the war all postponable goods and luxuries had 
been pushed aside as “nonessential.”’ Yet earnings and savings 
were abundant. The result, following liquidation of the short 
post-war cycle, was a rush to purchase homes, motor cars, furni- 
ture, and industrial equipment of kinds used in peace. 

To distinguish clearly what happened, it is necessary to trace 
separately the principal streams of consumer spending, of invest- 
ment, and of debts incurred. For the first two, the writer has 
used Chawner’s Construction Activity in the United States, 1915- 
1937 (Bull. 99 of the United States Department of Commerce), 
and S. S. Kuznets’ Commodity Flow and Capital Formation, Vol- 
ume I. Since the latter follows the census classifications, and since 
those, although distinguishing between consumers’ and producers’ 
goods, do not always group either type according to use, some re- 
grouping was necessary in order to get as accurate a picture as 
possible. Since spending and investment, rather than production, 
were the points explored, adjustments for foreign trade were nec- 
essary and were made on the basis of the Kuznets’ data. For the 
third item (debts incurred) Horton’s Long-Term Debts in the 
United States (Bull. 96 of the Department of Commerce) was used 
in connection with official banking statistics. ““Durable” goods 
are defined as goods lasting in ordinary use five years or longer. 
For the present purpose, “semidurables” (e.g., ordinary clothing) 
are classed with nondurables. 

3 “Deferment” and “making up,” as the terms are used here, refer not only to 
simple replacement but to the normal growth in use, due both to expanding popula- 
tion and to the rising standards of living and of technology. Since growth in use is 
so important a feature of American living (even though it does not apply to all 
products), the terms quoted will be used throughout this paper. Incidentally, it 
is obvious that our high standard of living itself contributes to the severity of 


cycles. The more things we usually buy, above the level of stark necessity, the more 
we can “do without” in a pinch. 
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The charts show that unmistakable makeup spending and in- 
vestment dominated the picture for four or five years. Home 
building (Fig. 1) led by a wide margin in dollar value. It also led 
significantly in time, on both upswing and downswing. Invest- 
ment for manufacturing (Fig. 3) followed passenger-car sales (Fig. 
2) rather closely in the first half of the decade; and investment for 
transportation (Fig. 4) was not far behind. In the same years, 
the (nonrail) utilities group (Fig. 5) about matched the transpor- 
tation group. 

IV 

Let us first examine closely the effect of those four or five years 
of intense activity which began in 1922. 

Industry started the period with low indebtedness, due both 
to war profits and to liquidation in 1920-21. Due to full-time 
operation, overhead costs were low. The public started with bil- 
lions of spendable savings in Liberty bonds and current income. 

The banking system started the same period with some 22 
billions of war-created credit not yet extinguished. That floating 
mass of credit was far beyond our peace-time needs. It had been 
made possible, in part, by the fact that the Federal Reserve Act 
of 1913 had cut former reserve requirements approximately in 
half. No one seems to have thought then of so simple an expedient 
as raising the reserve ratio. Had the governorship of the Federal 
Reserve Board been in less firm hands, that huge credit base 
might have made more trouble than it did. 

As Riggleman and Wenzlick have shown, the rush to build 
houses, in 1923-29, happened to coincide with the eighteen-year 
building cycle which had been repeating itself with but slight 
changes for a hundred years. The war had merely intensified the 
shortage of houses; and war financing increased the plethora of 
credit available to intending owners. Returning soldiers married 
and looked for homes. In consequence, the makeup construction 
which would otherwise have been spread over ten years was 
crowded into seven. In those seven years—1923-29—nonfarm 
residence construction totaled some 29 billion dollars, and “non- 
farm mortages in large hands” (Horton) rose from roughly 11.6 
to 23.6 billion dollars (Fig. 8). The total mortgage debt, of course, 
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Fic. 3.—Investment durables, manufacturing group (in billions of dollars). 
Exports deducted, imports added. Output at factory prices of the several classifi- 
cations of manufacturing machinery is taken from Simon Kuznets, Commodity Flow 
and Capital Formation, Vol. 1, Tables I-4, II-5 (National Bureau of Economic Re- 
search). Factory construction data from Lowell J. Chawner, Construction Activity in 
the U.S. (U.S. Department of Commerce, ““Domestic Commerce Series,” Bull. 99). 

Note.—To separate manufacturing machinery items from utility and other non- 
manufacturing items required some regrouping, and estimating for intercensal years. 
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Fic. 4.—Investment durables, transportation group (in billions of dollars): 
exports deducted, imports added. Output at factory prices of “Motor Trucks,” 
‘Rail Equipment,” “Ships” and “Aviation Equipment,” from Simon Kuznets, 
Commodity Flow and Capital Formation, Vol. I, Tables I-4, II-5 (National Bureau 
of Economic Research). “Rail Construction” data from Lowell J. Chawner, Con- 
struction Activity in the U.S. (U.S. Department of Commerce, ‘‘Domestic Commerce 
Series,” Bull. 99). 

NoTEe.—To separate rail items from other utilities items of machinery required 
some regrouping, and estimating for intercensal years. 
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was much larger, though impossible to estimate. In the same 
years, commercial building construction (Fig. 6) totaled about 
7.5 billions. 

Due to the influence of the automobile, home building tended 
to be decentralized, and was accompanied by considerable sub- 
urban development, not shown in the charts. The same influence 
accounted for a progressive increase in highway expenditures, 
from under 400 millions in 1921 to over one billion in 1930. The 
suburban outlays (including streets and public services) naturally 
followed the building figures in general, though the tax-supported 
items turned downward more slowly. Highway expenditures did 
not decline till after 1930, and then only to about 700 millions in 
1933. 

Home building is not subject to such intensive selling pressure 
as are manufactured consumer goods. When the national curve 
of home building turned downward in 1927 (according to Wickens 
and Foster, in 1926), it plainly indicated that supply was over- 
taking demand. But that fact was not then realized, owing largely 
to incomplete reporting. Because the drop in home building was 
not reported, an ominously rising trend in cost of selling, after 
1925, went almost unnoticed and certainly unrecognized for what 
it was—another sign that saturation was impending.4 Though 
seldom mentioned, this rise was extremely significant. Knowing 
the facts today, we can see that, before 1929 came, from one to two 
million workers, drawn into the building trades and building ma- 
terials industries by the boom, must have been already idle or 
on part time. Just as the billions of credit dollars poured into the 
building industry had become wages and then a stimulant to 
general trade, so the curtailment, and the natural apprehension 
of workers following it, caused wheels to slow down or stop in 
widening industrial circles. For other types of building showed 
far too small an increase to make up the deficiency. 

Even disregarding the slow-down of home building, it is hardly 

4 On this subject see the article by J. George Frederick in Advertising and Selling, 
January 25, 1928. Though the shift of loanable funds to Wall Street, in 1928-29, 


doubtless intensified the decline in home building, nevertheless the decline started 
first and helped to cause the shift. 
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Fic. 5.—Investment durables, nonrail utilities group (in billions of dollars). 
Output of equipment at factory prices: exports deducted, imports added. Data 
from Simon Kuznets, Commodity Flow and Capital Formation, Vol. I, Tables I-4, 
II-5 (National Bureau of Economic Research). Construction data from Construc- 
tion Activity in the U.S. (U.S. Department of Commerce, “Domestic Commerce 
Series,” Bull. gg). 

NotEe.—To separate the nonrail utilites items from rail and other machinery 
items required some regrouping, and estimating for intercensal years. 
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Fic. 6.—Investment durables, commercial and professional group (in billions of 
dollars): exports deducted, imports added. Construction data for “Commercial 
Buildings” from Lowell J. Chawner, Construction Activity in the U.S. (U.S. Depart- 
ment of Commerce, “Domestic Commerce Series,” Bull. 99). Output at factory 
prices of “Office, Trade and Professional Equipment” from Simon Kuznets, Com- 
modity Flow and Capital Formation, Vol. I, Tables I-4, II-5 (National Bureau of 
Economic Research). 

Note.—To separate the nonmanufacturing items from other machinery items, 
some regrouping, and estimating for intercensal years was necessary. 
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possible to doubt that the strictly makeup demand for both con- 
sumer and producer goods had about run its course by 1926. 
The significant leveling of most of the curves for durable goods, 
after 1923, suggests that (see Fig. 9). In the consumer goods, es- 
pecially, the downturn in home building offset the entire rise in 
all other consumer lines, so that the total leveled off from 1926, 
even though it is known that the national income continued rising 
till 1929. However, more than this is needed to explain both the 
delay of a slump for three more years, and the long prostration 
that followed its final coming. The answer appears to lie in cer- 
tain facts whose force industrialists will be quick to appreciate. 

The first fact was the large amount and steady growth of 
profits and dividends (not shown in the charts). ‘Compiled net 
profit” of corporations rose, from 1.1 billions in 1921 and 6 bil- 
lions in 1922, to 9.3 in 1925 and 10.8 in 1928. Where should those 
and similar profits be invested? 

The second fact was that the industrial groups which contained 
the greatest possibilities of progress—namely, the durable-goods in- 
dustries—had for ten years been too busy with war demands and 
profitable orders to bother much with research and development. 
When the makeup demand tapered off, they had little that was 
new to offer.’ And new goods of that degree of complexity cannot 
be improvised: their progress from experimental forms to com- 

5 From its nature, this statement is difficult to prove statistically. Yet it will 
be supported by the memory of readers connected with the industries concerned. 
The auto industry was the chief exception: but its chief betterments (closed bodies 
and balloon tires, four-wheel brakes and chromium plating) were timed near the 
beginning and end, respectively, of the period, when their effect was limited. Radio 
and electric appliances did well, but made no more than a half-billion dollar bulge 
in Figure 2. The progress in aviation, the aluminum and chemical industries, etc., 
bulked too small in dollar volume to affect the charts appreciably. In general, 
readers will recall the scarcity of new enterprise in the 1920’s as compared with the 
1880’s or the 1900’s; the attention paid in the trade press of the later 1920’s to “‘pres- 
sure for investment” and ‘“‘cost of selling” (consumer goods); and the much greater 
interest taken in “cashing in” than in development. Not even the business experts 
who fretted over the rising cost of selling understood what was really happening. 
Whatever may be said of individual betterments, as a whole they lacked both the 
volume and the vitality to create a sustained demand. Readers of Schumpeter will 
recall the stress which he places on the competitive refining and cheapening of 
goods during this period, rather than true innovation; though in other respects his 
theory lacks detail and hardly explains the peculiar violence of the 1922-33 cycle. 
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mercial usage and mass production is a matter of gradual evolu- 
tion. 

Perhaps the worst feature of the situation was the fact that the 
war deferment of home building came just after the normal low 
point of the eighteen-year building cycle. Hence, both the defi- 
ciency and the makeup in that field were intensified. When the 
makeup demand for housing was satisfied, probably nothing that 
the other durable-goods industries could have done would have 
absorbed the man power thus released. The synthetic activity in 
office buildings after 1926, due to pressure for investment, prob- 
ably did more harm than good. And the tax-supported increase 
of a billion or so in public works (not charted) was little more 
effective. 

The third fact followed from the first two. Because the tem- 
porary nature of the boom demand was not recognized, those 
gushing streams of profits, dividends and bonuses—and of surplus 
income after the makeup desires were satisfied—were invested 
quite casually, in whatever looked good at the moment. If Gad- 
gets Common had paid good dividends for several years, Gadgets 
Common was a “good buy.” Few thought to ask whether Gad- 
gets salesmen were having difficulty making their quotas. 

If the manufacturers who felt the slow-down had merely used 
their surplus profits to reduce their debts to the banks, the out- 
come would have been better than it was. A few did so, because 
their cash position favored it. But too many used both cash and 
further borrowings to reach for more profit. Some invested in 
plant expansion; some in one another’s securities; some in the 
jerry-built promotions that spring up so thickly where easy profits 
exceed the opportunities for sound investment. The public in- 
vested, too: the electric utilities were prime favorites, and they 
took in more money than they knew how to use. And the bidding 
of investors against one another started the Wall Street bull mar- 
ket. Meanwhile, even omitting brokers’ loans, bank loans and 
deposits increased throughout the period: and industrial bonded 
indebtedness rose an estimated 50 per cent or more in the seven 
years. 

When the growing sales resistance, both of consumers for goods 














THE NEW TYPE OF BUSINESS CYCLE 377 


and of suckers for 2 per cent incomes, could no longer be ignored, 
Wall Street’s house of cards tumbled. By that time it was very 
easy for the startled public to stop buying everything postponable. 


V 


To sum up, the period under discussion was marked by: 
1. Five-year underproduction of peace-time consumers’ and 
producers’ durables and luxuries, 1917-21. 
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Fic. 7.—Investment durables, farm group (in billions of dollars): exports de- 
ducted, imports added. Output at factory prices of “Machinery and Tools” from 
Simon Kuznets, Commodity Flow and Capital Formation, Vol. I, Tables I-4, II-5 
(National Bureau of Economic Research). Construction of farm buildings, except 
dwellings, from Lowell J. Chawner, Construction Activity in the U.S. (U.S. Depart- 
ment of Commerce, “(Domestic Commerce Series,” Bull. 99). 


2. A four- to five-year wave, 1922-26, of makeup spending and 
investing, which attracted an abnormal proportion of both capital 
and labor into the durable-goods industries and (by more efficient 
equipment) greatly stimulated their productivity per worker em- 
ployed.® This wave was financed with the inflated credit left by 
the war. 

3. In consequence, enforced stepping-up of efficiency in other 
industries also, whereby they were able to carry on and increase 
their output with less labor. 

4. A ten-year slackening, due to war and post-war pressure, in 


6 See Recent Economic Changes, I, p. 97, table by L. P. Alford. 
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the development of new peace-time goods, especially durables. 
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Fic. 8.—Private long-term debts—estimates by principal categories, not includ- 
ing steam railroads (in billions of dollars). From Donald C. Horton, Long-Term 
Debts in the U.S. (U.S. Department of Commerce, “Domestic Commerce Series,” 
Bull. 96). 





5. Lack of substitute products in the volume and cheapness 
necessary, after the makeup demand tapered off, to keep the dur- 
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able-goods industries employed, by entering new markets and 
creating new jobs and new incomes. 

6. From 1925 to 1929, a surplus of profits and personal earnings 
seeking investment. Because the essentially temporary nature of 
the makeup demand was not recognized, and insufficient new de- 
velopments were ready, the investing was imitative rather than 
creative. Hence so much went into lines already overcapitalized in 
relation to permanent demand, and so much was augmented by 
further borrowings, that the debt load became too heavy for the 
income derived. Even without the Wall Street crash or the col- 
lapse of foreign currencies, to frighten people out of spending, 
recession and readjustment were inevitable. Not until the burden 
of unproductive debt had been somehow lightened, the over- 
supply of nearly new durables in use replaced by a deficiency, and 
the demoralized state of banking and foreign exchange readjusted, 
was it possible for buying to resume a normal course. 

When the charts are studied in the light of the nonstatistical 
factors—the relative lack of innovation and the growing sales re- 
sistance—they support this view. Significant is the persistently 
rising trend of investment, even after consumption had leveled 
off and housing (most important single element in that cycle) had 
started downward. Apparently the large investments made after 
1925 merely kept consumer spending from falling by their reap- 
pearance as wages. Without them, the consumer total would ap- 
parently have headed downward in 1926 or 1927. Though the 
new investment debts postponed the downturn, they failed to 
create the mew spending needed to earn the investments back. (As 
Fig. 9 shows, the ratio of producers’ goods to total goods of all 
classes rose from about 17 per cent—which was perhaps safe—in 
1925 to over 20 per cent in 1929-30.) It is true that Figure 9, 
taken alone, does not prove the case: the lines from 1924 to 1928 
might suggest a balanced economy. But when we add the slowing 
of consumer demand and the continued borrowing, unjustified by 
the economic situation, we realize that during those years a hid- 
den unbalance was developing which was bound to bring a slump. 

There is, of course, nothing sacrosanct about any particular 
ratio of producers’ to total goods produced; or, for that matter, 
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Fic. 9.—Comparison of production—all consumers’ and producers’ goods (in 
billions of dollars): exports deducted, imports added. Output at factory prices of 
manufactured goods from Simon Kuznets, Commodity Flow and Capital Formation, 
Vol. I, Table II-5 (National Bureau of Economic Research). Construction data from 
Lowell J. Chawner, Construction Activity in the U.S. (U.S. Department of Com- 
merce, “Domestic Commerce Series,” Bull. 99). 

Note.—Residences, also churches, hospitals and schools built with private 


funds, are included with “Consumers’ Goods’’; public works are not shown. 
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Fic. 10.—Banking statistics (in billions of dollars): all reporting banks. From 
U.S. Statistical Abstract, 1938. 

Note.—Demand Deposits” from 1920 to 1928 are estimated by subtracting 
“Time Deposits,” Table 272, from ‘‘Total Deposits,” Table 258. Some adjustment 
was necessary. 
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about any particular ratio of credit volume to total volume in- 
vested. In the early 1850’s, early 1880’s, and 1900’s both ratios 
were certainly much higher than usual, and the results were bril- 
liant so long as the process was not overdone. But we must never 
forget that both credit and investment are tools, nothing more. 
What really counts is the way they are used. 

Accordingly, we may simplify the above six-point outline still 
further, as follows: The years 1911-14 were years of approximate 
economic balance; a breathing spell which would normally have 
been followed by a fresh advance. But the war forced a five- to 
six-year postponement, both in consumption of peace-time dur- 
ables and in peace-time development of new goods. After the 
war, the rush of makeup demand for current goods forced a further 
five- to six-year postponement of development. By the end of that 
period (around 1926-27) the original equilibrium had been thor- 
oughly wrecked. Our producing capacity had been vastly aug- 
mented; but the increase was devoted mainly to goods and serv- 
ices for which the increased demand was at least temporarily ex- 
hausted. The competitive whittling-down of manufacturing (not 
building) costs had reduced prices slightly but not enough to 
stimulate sales noticeably and certainly not enough to absorb 
the workers displaced by the recession in home building. Though 
the statistical evidence of “technological unemployment” in 
trades other than building is inadequate, there seems to be no 
doubt of the trend. When the public stopped buying, industry 
was left with !arge investments in plant and no place to go. When 
the banks begun calling loans, the weight of misinvested, unpro- 
ductive debts brought down the structure. 

Only a general lowering of price levels (housing included), 
opening new markets among consumers of lower incomes, or a 
large volume of distinctly new enterprise, could have taken up 
the labor slack and given a new turn to consumer spending. And 
neither new goods nor such lower costs and prices as might have 
made the old goods acceptable were then visible in the volume 
needed. Doubless consumers might have continued to spend as 
they did early in the decade for some things if not for others. 
But few families want two refrigerators or can afford two cars: 
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and the fact remains that the wares offered by the consumer dur- 
able-goods industries at least were growing steadily harder to sell. 

True enough, other factors contributed to the decline. The 
reckless (and worse) financial practices of the easy-credit years; 
the frightening roll of bank failures; the twice-raised tariff walls 
and the collapse of foreign currencies—all these made a bad situa- 
tion worse. But they did not start the trouble. Given the basic 
factors named above, plus general ignorance of what they por- 
tended, reaction and depression were bound to come, even had 
the contributing factors been absent. 


VI 


What of the future? Certainly the proportion of durables to 
total product is not likely to grow less. It would seem to follow 
that any large-scale deferment of spending and investment, espe- 
cially if accompanied by large expansion of credit or credit base, 
is certain to be followed by a rush to make up as much as possible 
of the deficiency. The cause need not be a war or even war prepa- 
ration: it might be a severe depression. Much of the omitted pro- 
duction can of course never be made up: if a man has to keep his 
car six years instead of his usual three, he does not then buy two 
cars—he buys only one. Yet the effort of delayed buyers to ac- 
quire new durables all at once, the effort of producers to supply 
them by absorbing undue fractions of the labor and capital avail- 
able, and the mining-town scale of spending that temporarily 
follows, all combine to throw the economic system out of balance. 

A depression is not quite as bad as a war in this respect. In a 
great war, peace-time research and development are shelved; in 
a depression they are stimulated by the desperate necessity of 
finding markets. The emergence from every great depression of 
the past has been marked by new technological conquests. 

But, in the future at least, it will surely be more in the interest 
of stability if such conquests come at the end of a prosperity 
wave, when they can be used to revive a flagging public demand, 
rather than at the beginning, when they act only to overstimu- 
late a demand already assured. If timed thus, even to a limited 
extent, they might be made to utilize the surplus capacity of the 
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durable-goods industries, after the makeup demand that forced 
their expansion had dropped to normal or less. For it must be 
recognized that the expansion of capacity, temporary though it 
seemed at the time, is really permanent, because the nondurable- 
goods and service industries, having adjusted themselves, cannot 
reabsorb either labor or capital when the demand for durables 
slackens. The real problem of the durable-goods industries is to 
find ways to keep that labor and plant capacity busy. Figure 11 
is an attempt to show the principle involved. 








Fic. 11.—Diagram illustrating wave-making action of consumers’ durables. 
MN, line of normal growth. ACEG, course in uncontrolled major cycle. Area BCD, 
deferred purchasing. Area DEF, makeup purchasing (always less than BCD, be- 
cause lost production is never fully made up). Area EFH, shift to new production 
and new markets, needed to avert a consuming slump. The actual shift must be 
greater than this, to offset the unusual number of nearly-new goods acquired in 
period DE and not yet needing replacement. 


To whatever extent a recovery period is devoted merely to 
supplying temporary deficiencies, it is an opportunity wasted. 
The chief objective should be the permanently higher level of 
output which ought to follow. That higher level might consist 
partly of cheaper goods of kinds already familiar, reaching lower 
income levels and probably employing lower skills. But probably 
much of it should be devoted—as in the 1900’s—to new goods 
and to new public services of self-liquidating kinds. This contin- 
uing search for new products, new markets, and new jobs is in 
fact forced on us—as Charles F. Kettering has clearly pointed 
out—by the competitive shaving of costs in existing industries 
which, for one reason or another, cannot expand their sales enough 
to offset the reductions in price. 

Housing is a very special problem. The demand is not due 
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chiefly to replacement but to growth and shifts in population; 
and the waves are caused mainly by time lags between ‘“‘incen- 
tive” and completion of structures.? Timing of betterments can 
have but limited value here; the real remedy would seem to be 
timing of large-scale, moderate-income projects such as cannot 
be handled economically during booms. 

There is not space here to discuss either this or the general 
problem of adjustment to these waves of consumer buying. But 
the need for some sort of planning, to fill the gaps left by produc- 
tion temporarily in excess of normal, has recently been urged by 
Sumner H. Slichter, among others. It would seem that the logical 
and necessary approach will have to be a new statistical measure 
of accumulated demand, by which the durable-goods industries 
will know, at the start of recovery and even earlier, what portion 
of the recovery-building forces is merely temporary and destined 
soon to disappear. It might be an “Index of Deferment,” suit- 
ably weighted for different industries and suitably scaled to show 
what fraction of the deferred purchases is likely to be added to 
the formerly normal demand. 

Such an Index of Deferment would lead by several years any 
of the indexes now in use. The latter show current figures and 
trends. They are valuable, and no one would wish to discard 
them. But trends always reverse themselves sooner or later; and, 
without something more basic as a guide, it is hard to guess when 
the reversal will come or how severe it will be. Once recovery 
starts, the Index of Deferment will afford at least a rough meas- 
ure of how far the makeup demand will carry the wave. The 
height of the Index line at the start, and its decline as the makeup 
demand is satisfied, will be both an incentive and a warning. 
Though the Index cannot actually date the coming turns, it will 
do better than that by revealing the conditions that are bound to 
bring the turn. 

It would not be necessary to include all the durable-goods in- 
dustries in the Index. Only those largest in volume and having a 
wide range of cyclical fluctuation would be needed. The records 
of all industries selected should be analyzed for their deferment 


7 See Dynamic Economics. 
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and makeup characteristics. Already the potential demand for 
housing has been studied, somewhat in this manner; and the effec- 
tive demand for motor cars is being forecast (subject to political 
changes) by the new science of econometrics with considerable 
accuracy. Approximate lines of normal utilization (i.e., wearing- 
out plus growth of use) can be charted; also of actual sales. Com- 
parison of these lines will show whether new goods are being pur- 
chased more slowly than the current utilization, or faster. If more 
slowly, a deferred demand is accumulating. If faster, the deferred 
demand is being satisfied; and it then behooves the makers of 
those goods to think what they and their fellow-manufacturers 
are to do when the demand tapers off. 

The development of this approach is a separate subject, not to 
be attempted here. The writer’s purpose in these paragraphs is 
only to suggest its possibilities and to point a way for laying the 
groundwork. But it is proper to indicate that—since the crux of 
the whole matter seems to lie in devising new activities, which 
shall be both profitable and useful, for our surplus productive 
facilities as they accrue—the problem is obviously not one for 
government to solve. Government, indeed, can do little beyond 
putting restraints on the irresponsible abuse of credit, and it can- 
not always be trusted to do even that. The primary obligation 
rests on businessmen in the industries most concerned. Yet they 
can do little without the expert co-operation of men trained in 
the art of business analysis—the professional economists. This ar- 
ticle is an appeal for closer co-operation between the two groups. 
Such co-operation seems to be needed especially in view of the 
formidable problems of deferment and makeup likely to arise in 
the new few years. 








THE DEVELOPMENT AND OPERATION 
OF THE RAILROAD SENIORITY 
SYSTEM 


DAN H. MATER*™ 


INTRODUCTION 


ENIORITY has received increased attention by union of- 
ficials in the past few years. In the railroad industry—the 
first industry in which the seniority system was formally 

developed to any considerable extent—the depression necessitated 
many adjustments which, in turn, forced many changes in the 
seniority provisions. In the many nonrailroad industries and 
firms in which collective agreements have not been the custom— 
and hence in which seniority in its more technical sense has not 
been recognized—both A. F. of L. and C.1.0. labor factions of 
late have placed the seniority principle among the first conces- 
sions to be wrung from the employers.’ 

Where seniority is fully incorporated into a personnel system, 
it is regarded by both the employer and the employees as one of 
the most important elements of the collective agreement. Among 


* Research fellow in the School of Business, University of Chicago. 

2 Raymond J. Walsh, C.J.0. Industrial Unionism in Action (New York: W. W. 
Norton & Co., 1937), p. 230. See also J. Douglas Brown, The Seniority Principle 
in Employment Relations (Princeton: Princeton University, 1938); and Alec H. 
Mowatt, “Seniority in Collective Agreements,’”’ Monthly Labor Review, Vol. 
XLVII, No. 6 (December, 1938). Each of the last two studies describes the general 
principles of seniority, quotes clauses from collective agreements in nonrailroad 
industries, and points out the lately increased attention which has been given to 
seniority in nonrailroad industries. At the Sixth Annual Midwest Conference on 
Industrial Reiations at the University of Chicago, November 3, 1939, the topic for 
discussion at Round Table D was ‘‘Seniority, Its Problems and Possible Solution.’’ 
During the early part of the discussion one of the panel members, speaking from a 
lifelong experience in bargaining with union leaders, humorously but with evident 
agreement from the floor remarked that he had heard more about seniority during 
the last three years than he had during the first hundred. 

3 Harry Henig, The Brotherhood of Railway Clerks (New York: Columbia Uni- 
versity Press, 1937), pp. 8, 47. 
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union officials and among those employees who are thoroughly 
union conscious there are many who consider the seniority principle 
to be scarcely less important than the wage and hour clauses of 
the collective agreement. 

Some indication of the importance of seniority in the railroad 
industry may be seen by noting the extent to which the railroad 
collective agreements contain seniority. As of June, 1939, there 
were in effect 4,061 railroad collective agreements. These agree- 
ments stipulated the working conditions of approximately all of 
the railroad employees in this country below the management 
level.* While it has not been possible in this study to examine all 
of these agreements, neither inquiry nor examination disclosed a 
single agreement which did not contain seniority provisions. 

Something of the importance of seniority in an agreement is 
indicated also by the proportion of it which is devoted to seniority. 
In railroad agreements this proportion ranges from 20 to 30 per 
cent. In the long and complicated agreements such as are found 
usually in the train and engine services the percentage is a little 
higher than it is in the less complicated agreements found typi- 
cally in the other branches of the railroad service. 

In spite of the importance of seniority as a working condition it 
seems that relatively few people, even among those who work 
with or under the system, realize its full significance. One gets the 
impression usually from conversations with railroad people that 
seniority is as inseparable a part of a railroad as wheels and 
whistles. Except for the grievances arising from its interpretation 
and application, most employees take seniority for granted;5 they 
give little thought to the causes of its development, and they are 
little prone to consider its social gains and social costs. Of course, 
while railroad and union officials have a very intimate knowledge 
of the operation of seniority, their very intimacy with the subject 
serves to make it difficult for them to see the system in perspec- 
tive. And the academicians—from whom it might he most ex- 


4 Fifth Annual Report of the National Mediation Board (Washington: Govern- 
ment Printing Office, 1939), pp. 25-27. 

5 “What Are Seniority Rights Worth?” Railway Clerk, XXVIII (January, 1929), 
7-8. 
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pected that a discussion of philosophical perspective should ema- 
nate—until of late have had very little to say on the subject. 

The lack of literature is probably due to the fact that, on the 
one hand, few students of transportation have had the time or 
inclination to consider its labor problems; and, on the other hand, 
few students of labor have sufficiently familiarized themselves 
with the vernacular of the railroad “schedules” or collective bar- 
gaining agreements to be expert in railroad labor problems. Since 
seniority has never played as important a part in the working 
conditions of industry generally as it has in the case of railroad 
agreements, the subject simply has not received the same degree 
of attention from writers as have other working conditions. 

In fine, although there exist a few worth-while articles on the - 
topic—most of which are of recent date—the history of seniority 
has not been written, and evaluations of it as a method of job 
control by employees have been mere claims and counterclaims. 
The purpose in this part of the study is to trace the development 
of seniority on the railroads and the reasons therefor.® 


DEFINITION OF SENIORITY 


An employee’s seniority is the length of his service with his 
employer. Where seniority is written into a collective bargaining 
agreement, this general concept is hedged in by rules which 
specify the conditions under which seniority may be retained and 
exercised; on the other hand, the privileges which accrue to an 
employee on the basis of his seniority are more extensive when 
this working condition is included in the collective bargaining 
agreement. But even within collective agreements the foregoing 
seniority rules and privileges differ widely from industry to indus- 
try, union to union, and firm to firm. The kinds and degrees of 
seniority observance as well as antecedent and related institutions 
will be discussed later. For the present, such factors will be dis- 
cussed only to provide a sufficient background against which to 
trace the development of the railroad seniority system. As a final 

6 This article is part of a larger study which is in progress on “The Railroad 
Seniority System.” An earlier article, entitled ‘‘Seniority Rights before the Courts,”’ 
appeared in the Journal of Business of the University of Chicago, XII (April, 1939), 
152-74. 
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step in tracing that development, the railroad seniority system 
will be described as it exists and operates today. 

In some instances an employee automatically obtains an in- 
crease in salary with each added period of service; that is, an em- 
ployee’s seniority as measured in units of time is the essence of the 
value of seniority. Usually, however, the essence of the value of 
an employee’s seniority is the rank which his date of employment 
occupies relative to that of each of the other employees on the 
same roster or list. In other words, seniority as measured in units 
of time is meaningless—especially as it is understood and in- 
corporated in collective bargaining agreements. 

An employee’s seniority rank improves as employees of higher 
rank disappear from the roster. In other words, if no one dies, 
quits, is transferred, discharged, or promoted, and the company 
does not change the number of employee positions, an employee’s 
seniority rank remains the same and no benefits accrue to him 
with added length of service. On the other hand, if an employee’s 
rank changes because of any of the above reasons, the opportunity 
for him to exercise his seniority is created by the same event. Of 
course, the value of the seniority rank of a given employee is 
changed if the company increases or decreases the number of 
employee positions. 

The seniority right may be exercised in several ways, depending 
upon the branch of the railroad service and the phase of job 
allocation which is involved. In all branches of the railroad serv- 
ice, an employee is promoted on the basis of seniority if there is a 
formal promotion route; vacancies are filled according to the 
seniorities of those desirous of filling them; employees are safe 
from layoffs to the extent that they are senior to other employees; 
and employees who have been laid off or furloughed are recalled 
in the order of their seniority rank. There are many variations 
among railroads and among crafts as to the manner in which these 
principles are carried out, but for the present these variations and 
exceptions need not be introduced. 


THE ORIGIN OF SENIORITY 


In a portion of the study which will appear later, seniority will 
be dealt with in the light of what anthropologists and sociologists 
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have had to say caucerning the institutions which were ante- 
cedents of formal or codified seniority systems. At the present 
time there is no intent to trace the origin of seniority back farther 
than the point immediately preceding its first appearance in 
codified form. In order to deal properly with the origin of the 
railroad seniority system it is necessary, of course, to reveal to 
what extent seniority practice was formally recognized before its 
adoption by the railroad industry. 

Seniority before the existence of railroads——Clearly, while sen- 
iority as it exists today in collective bargaining agreements is the 
work of unions, the idea is not their own invention. It is quite 
obvious that since the inceptions of the army and the navy of this 
country, seniority has been in practice; and, furthermore, this 
practice was adopted from that of the English. The following quo- 
tation is a description of the British regiment in the time of the 
French and Indian War in this country (1756-63): “In a large 
force each battalion had its permanent position, determined by 
regimental seniority, in a fixed grouping into brigades. Each 
brigade, similarly, had its normal place in a fixed ‘order of 
battle.’ ’’? 

The formal adoption of the seniority rule during the Revolu- 
tionary War may be seen from the following quotation: 

The colonies considered themselves as allies, but recognized no senior 
state, so it became necessary to establish some rule for posting them. Wash- 
ington’s solution is found in an order issued at White Plains, July 26, 1778, 
entered in the Orderly Book of the rst Pennsylvania Regiment as follows: 
‘As it is necessary for the sake of Regularity that there should be some Fixed 
General Rule for arranging and disposing the Line of the Army and troops 
of the different states during the present campaign, they are to take Post ac- 
cording to the relative geographical position of the states to each other, sup- 
posing their front to be the ocean... .. ” The relative positions of the states 
having thus been determined, the precedence of regiments within the “line” 
of each colony had to be determined, and so we find that boards were con- 
vened to settle this point. The basis here was the seniority of the colonels 
who commanded the regiments when organized; the precedence of the regi- 
ments, once fixed, did not change with change of commanders.’ 


7 Oliver L. Spaulding, The United States Army in War and Peace (New York: 
G. P. Putnam’s Sons, 1937), p. 7. 

8 Ibid., p. 51. Mr. Spaulding gives as his reference the Pennsylvania Archives 
(2d Ser. XI), pp. 289, 482, 489. 
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As a matter of fact, it may be gleaned from nearly any history 
of the navy or army of this country that seniority was a factor to 
be considered in the army from the time of George Washington 
and in the navy from the time of John Paul Jones.° 

Several difficulties stand in the way of determining the first in- 
clusion of seniority in a collective agreement. First, many early 
unions no longer exist, and records of their accomplishments are 
meager. Second, the few early unions which still exist have little 
or no record of any preceding oral agreements which they may 
have secured. In fact, little is known of the early observance of 
seniority." Apparently the earliest inclusion of seniority in a writ- 
ten agreement was in the first written railroad agreement; this 
agreement was between the Brotherhood of Locomotive Engineers 
and the New York and Hudson River Railroad in 1875." The 
earliest inclusion of seniority in a nonrailroad collective bargain- 
ing agreement seems to have been obtained by the New York 
Typographical Union No. 6 in 1890." The question arises as to 
what extent, if any, seniority was practiced before it appeared in 
written agreements; that is, had it been observed previously as a 
custom, and had it been included in oral understandings between 
unions and managements. All of the evidence in this respect does 
not point to the same conclusion. 

Seniority as a custom on railroads before written agreements —On 
the one hand, most union officials believe that seniority was in- 
vented by unions; that is, its inclusion in written agreements was 
not preceded by custom. For this view there is the supporting 
evidence—although they do not cite it—that no plaintiff has ever 
been able successfully to plead before a court that seniority was 


9 This view has also been expressed to the author in conversations with officers of 
the U.S. Army and the U.S. Navy. 


10 “What Are Seniority Rights Worth?” op. cit. 

= W. Z. Ripley, ‘‘Railway Schedules and Agreements,’”’ Appendix VI of Report 
of the Eight-Hour Commission (Washington: Government Printing Office, 1918), 
Pp. 270. 

1 George A. Stevens, New York Typographical Union No. 6 (Albany: J. B. 


Lyon Co., 1913), p. 529. Prepared under the direction of John Williams, com- 
missioner of labor of the state of New York. 
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customary prior to its inclusion in a written agreement between 
his management and the union representing his craft." 

On the other hand, there is more and varied evidence to the 
contrary. The first type of evidence is again expert opinion. Alec 
H. Mowatt has stated that “the general principle of seniority is 
as old as the employer-employee relationship itself.”"4 McIsaac 
has said: “In fact seniority was probably in effect on some roads 
.... before the first telegraphers’ schedules were established.’ 
Ripley has noted that the records of the investigation of the strike 
in 1877 by the engineers on the Boston and Maine Railroad show 
that there existed a definite custom of laying off junior employees 
first when forces were reduced.”® 

Interviews were secured with a few men in Chicago who had 
begun their railroad careers as early as 1880. The consensus of 
opinion of these individuals was that seniority had been observed 
even in the absence of a union but in a rather desultory fashion. 

In biographies one occasionally finds such illuminating phrases 
as “He never would take a passenger train....even though 
entitled to it by right of succession.”*? This was about 1859. 

And, finally, there are some union officials who believe that not 
only was seniority in practice before its inclusion in written agree- 
ments, but, more important still, unsatisfactory seniority ob- 
servance was one of the factors which brought about the unions. 
In a letter to the author President Johnston of the Brotherhood of 
Locomotive Engineers stated: 


.... Seniority and the exercising of such was one of the causes which 
brought about the organizing of the Brotherhood of Locomotive Engineers 
in 1863, and while we do not possess any written documents or agreements 

13 Dan H. Mater, “Seniority Rights before the Courts,’”’ Journal of Business of 
the University of Chicago, XXII (April, 1939), 163. In Piercy v. L. & N. R. Co., 
198 Ky. 477, 248 S.W. 1042 (1923), it may have been that the court gave some 
weight to the length-of-service principle. 

4 Mowatt, op. cit., p. 1250. 

8 Archibald M. MclIsaac, The Order of Railroad Telegraphers (Princeton: Prince- 
ton University Press, 1933), p. 256. 

6 Ripley, op. cit., p. 307. He gives as his reference the official report of the strike 
by the Massachusetts Railroad Commission, 

17D. C. Prescott, Early Day Railroading from Chicago (Chicago: David B. 
Clarkson, 1910), p. 97. 
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covering seniority, or the manner in which it was practiced prior to the or- 
ganizing of the Brotherhood of Locomotive Engineers, information available 
indicates that seniority among engineers was practiced to some extent. .... 

It would seem that another type of evidence concerning any 
preagreement recognition of seniority is whether or not a period 
of time usually elapsed between the dates when the various unions 
were able to obtain their first agreements and the dates when they 
were able to obtain their first agreements which contained sen- 
iority, during which period they either were not desirous of sen- 
iority or were unable to overcome the resistance of the man- 
agements toward its inclusion. To obtain this information the co- 
operation of union officials was solicited—most of whom re- 
sponded wholeheartedly. Table 1 shows the information ob- 
tained. 

The surprising fact which the table reveals is that, without 
exception, the first agreement of every union contained seniority. 
However, there are several minor qualifications which might be 
noted. First, nearly every union here listed had one or more short- 
lived predecessors whose records of achievement are lost, still 
repose in private files, or never were made. Second, the table does 
not include unions which were established comparatively late; 
and it may be taken for granted that late unions would have 
profited by the efforts of the pioneers and would not have had to 
begin at the beginning, so to speak. Third, it should not be in- 
ferred from this table that a union after once having written 
seniority into an agreement necessarily was able, therefore, to 
write seniority into its every subsequent agreement. For example, 
the maintenance-of-way employees first obtained seniority in 
1902, but their agreement with the Maine Central Railroad in 
1906 specifically stated that the criteria for both promotion and 
layoff were merit and ability. In other words, every union ob- 
tained from each management as favorable an agreement (or re- 
vision) as was at the moment possible. And, finally, union of- 
ficials, since they have always been strongly desirous of having 
signed agreements, are quite likely not to consider either an oral 
understanding or an unsigned written agreement as a bona fide 
agreement. Therefore it is possible that seniority may not have 
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TABLE 1 


THE APPEARANCE OF COLLECTIVE BARGAINING IN THE VARIOUS EM- 
PLOYEE GROUPS IN RELATION TO THE INTRODUCTION OF 
SENIORITY INTO THEIR AGREEMENTS* 











Date of 
Date Seman First 
Union First Agree- Railroad with 
Craft Group Union Was A ment Which Agreement 
Organ- Bree- | Contain- Was Made 
ized mene ing Sen- 
iority 
(1) (2) (3) (4) (s) (6) 
Locomotive engi- 

eae B.L.E. 1863 | 1875 | 1875 | N.Y.C. & H.R. 
Conductors....... O.R.C. “SNE RAS. See eee ae eer 
Locomotive _fire- 

IIE aiciwscaace oc B.LF. & E. 1873 1876 1876 | LC 
Boilermakers§....| I.B.B.1.S.B. 1880 | 1892] 1892 | A.T.S.F.; UP 
Brakemen........ B.R.T. 1883 | 1887] 1887 | C. of N.J. 
Trackmen........ M. of W. 1886 1902 1902 | CP. 
Telegraphers||....| O.R.T. 1886 | 1892 | 1892 | A.T.S.F.; L.E.S.L.; 

S.L. & SF. 
Machinists§. ..... 1.A.0.M 1888 | 1892 1892 | A.T.S.F.; U.P. 
Sheet-metal work- 

SES ee S.M.W.LA. Se! Says ee ame eee are 
Blacksmiths§.....| I.B.B.D.F. 1889 | 1892 1892 | A.T.S.F.; UP. 
Carmen.......... B.R.C.A. 1891 IgOI tgor | CLP. 
Electricians.......} I.B.E.W. 1891 1917 1917 | C.M. & St.P. 
Switchmen....... S.H.N.A. "See Seamer: SPS Rayer eer tr 
rrr B.R.C. 1898 1906 | 1906 | I.C. 

Stationary firemen 

and oilers...... L.B.F.O. NN oo a's aS Ba Ma cipins oin eed a 
Railroad industrial} A.F. of R.W SARS CSRS RESTA eae oe ee 
Signalmen........ B.R.S.A. 1901 1907 | 1907 | N.Y.N.H. & H. 




















* The dates of organization (column 3) were taken from the Handbook of American Trade Unions, 
1936 edition, Bulletin No. 618 of the Bureau of Labor Statistics, prepared by E. M. Stewart. Unless 
otherwise indicated the information in columns 4, 5, and 6 were obtained by letters from officials of the 
unions. Where blanks occur, requests were unanswered, or records had been detroyed, lost, or were 
otherwise unavailable. 

t Ripley, op. cit., p. 270. 

tD. B. Robertson, president of the firemen’s organization, wrote that their first agreement was 
obtained jointly with the engineers from the Central of New Jersey Railroad in 1887. However, the 
author has examined a firemen’s agreement containing seniority wihch was made with the Illinois Cen- 
tral Railroad in 1876. 


§ H. W. Brown, acting international president of the machinists’ organization, supplied the infor- 
mation by letter and by a reprint of an article by A. O. Wharton, president, entitled Fifty Years of the 
Machinists Union, which had originally appeared in the May, 1938, Labor Information Bulletin of the 
Bureau of Labor Statistics. This article states that the first agreement of the machinists’ organization 
was obtained jointly with the boilermakers’ and blacksmiths’ organizations from the Santa Fe and 
Union Pacific railroads simultaneously. 


|| McIsaac, op. cit., p. 7, speaks of an agreement with the D. & R. G. Railroad in 1892 and says that 
possibly an agreement was made with the A. & P. Railroad in 1891. Nothing is known of the contents 
of these agreements. 


{ Henig, op. cit., p. 21. 
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been so generally included in any preceding “understandings” 
between unions and managements as the foregoing table indicates. 

Further evidence that there existed some kind of “understand- 
ings” previous to the “first”? agreements is in the text of nearly 
every “first” agreement. Although the “canceling” clause (see 
Art. 7 of the following agreement) sometimes may have been a 
mere formality, it also may have been more than that in some 
cases. The first written agreement of which there is any record is 
a typical “first” agreement and is here reproduced from Ripley’s 
report. 


NEW YORK CENTRAL AND HUDSON RIVER RAILROAD 


GRAND CENTRAL DEPOT 
New York, Jan. 26th, 1875 


The established rate of pay for locomotive engineers of this company as 
agreed upon this day, to take effect on the rst day of February, 1875, is as 
follows: 

1. For all passenger and freight engineers 33 cents per mile run, actual 
mileage, excepting when the run is under 100 miles, for which $3.50 per day 
will be paid. 

2. For all engineers of switch and work trains $3.50 per day, including 
Sunday, and when required to report for duty. 

3. It is understood that the number of engineers are to be kept down to 
the lowest possible number necessary to perform the work of the company, 
and in case engineers are dropped from the service of the company by reason 
of falling off in business, the youngest engineers in the service of the company 
are to be taken first. 

4. This abolishes all pay for Sundays when not actually running, and all 
lay over, shop, and extra days. 

5. When engines in actual service become disabled and are put in the shop 
for repairs, then the master mechanic shall furnish engineers running such 
engines with engines to take their place. 

6. The time and mileage of engineers shall be computed and carried out 
separately for each day’s work. 

7. This shall take the place of all existing agreements.” 


M. J. RIcKETT Ws. H. VANDERBILT 
For Engineers President 
J. P. CHAMBERS 
For Vice-President 


8 Ripley, op. cit., pp. 352-53. In Article 3 the word “youngest” means youngest 
in point of length of service. 
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Conclusion as to the origin of seniority—It seems quite certain 
from the foregoing evidence that the unions hastened the general 
acceptance of seniority on railroads; it is unlikely that from the 
impetus of custom only, seniority would ever have been applied to 
as many phases of job allocation as it now is. On the other hand, 
it is equally evident that seniority was not original with the 
unions: just as many laws are mere codifications of customs, so 
the working conditions which a union is able to write into its first 
agreement, instead of being de novo, are quite likely to parallel 
closely the conditions to which employers are then accustomed. 


FACTORS WHICH CONTRIBUTED TO AN EXTENSIVE DEVELOPMENT 
OF SENIORITY ON RAILROADS EARLIER THAN 
IN OTHER INDUSTRIES 


An inquiry into the primary reasons for the development of a 
formal seniority system in the railroad industry earlier than in 
other industries is tantamount to comparing the conditions which 
existed in the railroad industry with those in other industries. In 
other words, if conditions in the railroad industry had not differed 
materially from those in other industries, there would have been 
no reason, except chance, for a formal seniority system to have 
occurred first in the railroad industry. Especially is this signifi- 
cant in view of the fact that the railroad industry was a compara- 
tive newcomer among industries. Since seniority did not appear 
in codified form in the railroad industry until the latter was about 
fifty years old, and since the development came at a time when 
major changes were in progress in the railroad industry, it seems 
logical that those changes must have been responsible, in part at 
least. The uniqueness of the conditions existing in the railroad 
industry will be searched, therefore, for the primary causes of the 
beginnings of the first formal seniority system. It is assumed that, 
prior to the appearance of codified seniority rules in the railroad 
industry, railroad employees were no more imbued with the insti- 
tution of “‘veneration of elders” and other institutions related and 
antecedent to that of seniority than were employees of other 
industries. 

Absentee ownership and managership—Following the depres- 
sion of 1873—which had largely resulted from a mania of railroad 
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construction—mergers and combinations occurred in unprece- 
dented numbers.”® The evils inherent in absentee ownership were 
heightened by the fact that many of the owners knew little about 
railroad operation; indeed, many of them were interested only in 
speculative profits or quick operating profits. Under such condi- 
tions of remote supervision by owners who were neither expert in 
railroad operation nor interested in the long-run welfare of the 
properties, little could be expected of their hired managers. This 
situation has been cited as one of the factors which brought the 
deterioration of the relations between the railroads and the public 
to such a state that governmental regulation of railroads was 
instituted.”° It seems logical that under those same conditions 
employee relations also would have suffered. 

An important but little realized effect of the railroad mergers 
and combinations upon the employee relations of the railroads 
was that, in spite of the facts that the peak of railroad construc- 
tion was not reached until 1887 and that traffic continued to in- 
crease at a great pace for many decades, the number of higher 
executive positions decreased relative to the number of employ- 
ees. In other words, an employee’s opportunity to advance above 
the ranks was reduced. The editor of the principal trade paper in 
the railroad field noted this trend as early as 1880: 

There can be but little doubt, though, that advancement to high positions 


grows more difficult each year in proportion as the tendency to consolidation 
of great interests and immense amounts of capital goes on.?* 


A second way in which absentee ownership was responsible for 
the railroads’ poor employee relations was the unrestricted and 
unsupervised way in which division officials manipulated the 
wage rates and number of hours of the employees. A story from 
the biography of a railroad employee will illustrate: It seems that 
a lesser official of a company was made acting superintendent for 
the duration of the absence of his superior. The appointee im- 

19 Eliot Jones, Principles of Railway Transportation (New York: Macmillan Co., 
1929). See the discussion of railroad combination, particularly pp. 325-29. 

20D. Philip Locklin, Economics of Transportation (Chicago: Business Publica- 
tions, Inc., 1938), p. 205. 

at “Advancement” (an editorial), Railroad Gazette, March 26, 1880, p. 168. 
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mediately proceeded to try to make a name for himself by a 
frequently used method: wages were reduced 25 per cent, about a 
third of the employees were laid off, and a day’s work was in- 
creased from ten hours to twelve.” The fact that a complete 
strike ensued indicates that the official involved was overzealous. 
However, the action seemed to be typical in principle. 

The unbridled manner in which the hired managers exercised 
their control over the employees resulted also in unequal treat- 
ment of the latter. Such treatment generally is some combination 
of discrimination and favoritism. It is possible, however, for each 
to exist separately. Furthermore, each can be either personal or 
impersonal. The important aspects of unequal treatment of em- 
ployees, however, are, first, the criteria by which management 
officials segregate employees for favored and discriminatory treat- 
ment respectively, and, second, the methods of disseminating 
such treatment. 

There were several criteria in use for segregating employees for 
favored and discriminatory treatment. Until rather recently a 
union man was more or less an object of discrimination; con- 
versely, a nonunion man often was favored. Friends and relatives 
of officials often received favored treatment—usually at the ex- 
pense of other employees. Other employees suffered discrimina- 
tory treatment because they were disliked personally by some 
official. Much of the unequal treatment of employees was on pet- 
ty bribery and “stool pigeon” bases. The better paid employees 
were sometimes discriminated against in favor of other employees 
in the same class of service but who were receiving lower wage 
rates. The methods of favoring some and discriminating against 
others are simple in principle: unequal discipline for equal offenses 
and unequal reward for equal merit. 

The extent of favoritism and discrimination is evidenced by a 
quotation from the journal of the clerk’s union: 

In the old days it was not an infrequent occurrence to see inexperienced 


men brought into an office and put to work at a wage higher than men re- 
ceived who had spent years in the service. Many times have we seen it hap- 


22 Henry Clay French (as told to his son, Chauncey Del French), Railroadman 
(New York: Macmillan Co., 1938), p. 146. 
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pen, that when a job that paid a top wage became vacant a greenhorn would 
be brought in, put on the job, and men receiving less money required to train 
him to do the work! Nepotism was a curse in the clerical service before we 
organized. A clerical job could always be found for the nephew, niece, cousin, 
or neighbor of a chief clerk or official, even if it meant getting rid of an old 
employee to make a place for him.?3 


Superintendents and master mechanics in the early days prac- 
ticed what amounted to a “spoils” system. In their frequent 
moves they took their favorite employees and gave them the 
choice jobs—at the displacement of other employees. Something 
of the frequency of the moves and commonness of the practice 
can be seen in biographies of railroad men. The following is an 
example: 

Not long after leaving the East Mr. Minot and other friends who had gone 
with him urged me to join them. “It’s too far,” I answered, but the offer of 
a conductor’s place at last induced me to accept..... [This in 1851]. 

After a stay of 4 months at Aurora, as I have already stated, I followed 
Mr. Johnson to his new field of labor. At first I was station agent at Wauke- 
gan, Illinois, and after about six weeks became conductor on the road. [This 


in 1855.]?4 


On the subject of petty bribery, W. S. Carter, during certain 
arbitration proceedings, after inquiring rhetorically of a railroad 
official if he knew what conditions had driven the employees to 
demand seniority, “informed” him that division officials in early 
days “accepted” a steady stream of little tokens of esteem from 
admiring subordinates at Christmas time, birthdays, and on other 
occasions.** There is evidence that jobs were actually sold by 
petty railroad officials, but the extent to which this practice ex- 
isted is in doubt. Mr. Carter in the proceedings just referred to 
recalled the court case in which De Joy, a section foreman near 
Chicago—but the owner of a villa in Italy—was fined for selling 


23 ‘What Are Seniority Rights Worth?”’ op. cit., p. 7. 

24 Charles B. George, Forty Years on the Rail (Chicago: R. R. Donnelley & Sons, 
1887), pp. 62, 78. 

25 Arbitration Proceedings between Brotherhood of Locomotive Engineers and Brother- 
hood of Locomotive Firemen and Enginemen and the Western Railroads (submitted to 
arbitration under Act of July 15, 1913, by agreement dated August 3, 1914) 
(Chicago: Law Reporting Co., 1914), IV, 3837. 
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jobs. And he quotes the special investigator in the case as saying 
that go per cent of the section foremen around Chicago enjoyed 
similar privileges.” 

The practice of discriminating against employees who received 
high wage rates is illustrated by the following description of the 
“Q” system then in general use.?”? This system, which supposedly 
was originated by the management of the Chicago Burlington 
and Quincy Railroad, was in reality a type of seniority or an ex- 
tension of the apprenticeship principle. The system was a method 
of paying engineers on the basis of their length of service. The 
engineers claim not to have objected to the principle, but rather 
to its abuse. Under this system of gradual promotion it took nine 
years to “make” a first-class engineer. After an employee had 
been a satisfactory fireman for six years he was promoted to 
fourth-class engineer. Thereafter he was advanced one grade each 
year, provided that his record had been perfect during that year. 
The abuse was that not only was it difficult to get to be a first- 
class engineer, but also first-class engineers frequently were dis- 
charged for incompetence—and a few days later rehired as fourth- 
class engineers. 

One of the purposes of unequal discipline for equal offenses—at 
any time or in any industry—is to change the apparent relative 
merit rating of the employees affected. Except in the rankest of 
cases, any official makes some attempt to convince the employees 
in general that in promotions and other instances of job allocation 
merit is the only consideration. No official wants to be known as 
unfair in his dealings with employees or as not having good judg- 
ment. And decisions on the basis of personal feelings toward an 
individual are unconsciously recognized by everyone as poor 
judgment. The unions maintain that the more the principle of 
seniority can be substituted for merit or as a measure of merit, the 
more difficult it becomes for an official’s personal feelings to enter 


6 Tbid., I, 544. 
27 John A. Hall, The Great Strike on the Q (Chicago: Elliot & Breezley, 1889), 
p. 37. See also C. H. Salmons, The Burlingion Sirike (Aurora, Ill.: Burnell & 
Ward, 1889), pp. 93-100; and Ripley’s report, op. cit., p. 306, in which he cites 
testimony from the Eastern Engineers’ Arbitration (1912), p. 1013. 
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into the matter of selection of an employee for a promotion, lay- 
off, etc. 

It should be observed that while errors may not be more in- 
herent in railroad work than elsewhere—although some people 
would disagree, perhaps—errors in this industry can easily be of 
greater danger to life and property. And while in railroad work 
all errors may not be serious per se, nevertheless, in order to main- 
tain work habits of a character which will prevent the occurrence 
of truly serious ones, all errors must be considered as serious. 
Also, since the geographical dispersion of railroad work makes a 
close supervision of all employees impossible at all times, every 
error cannot be detected; and, therefore, the discipline meted out 
for those errors which are detected must be severe enough not 
only to constitute adequate punishment to the errant employees 
but also to serve as an object lesson to other employees. Disci- 
pline in any industry may contain these elements, but where close 
supervision is impossible, such as in the case of the railroads, the 
object-lesson element must be given great consideration. 

In an industry which has the problems of supervision and 
discipline just described, it is easy for an official to concentrate his 
attention, should he so desire, upon any given employee. In this 
manner the unfortunate employee can be “found” committing 
more errors than other employees. An employee having a record 
black with errors of omission and commission, even of relatively 
little consequence, is in a poor position to withstand the addition 
of a truly serious error. Even the union may feel hesitant in the 
face of such seemingly bad performance. This type of discrimina- 
tory discipline can be practiced so subtly, and the discipline can 
be administered with such apparently heavy heart, that the vic- 
tim may be no more suspicious than to think that he has “run 
into a streak of hard luck.” Even though he were convinced that 
he was being discriminated against, he would experience difficulty 
in convincing others to that effect. 

The influence of army practices upon railroad operation—When 
the railroads were young, they borrowed—borrowed heavily— 
from the sea and the military. In terminology, the words “trick” 
and “tour” are examples. But terminology was not all. Through- 
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out the history of this country business has attracted men in 
irregular numbers from all levels of the military. That the rail- 
roads took their share of such men is evidenced in part by the fact 
that even today the railroads have a semi-military system of com- 
mand and discipline—much more so than does any other industry. 
And those who deemed the needs of the railroads analogous in 
matters of discipline and authority to those of the army, in all 
likelihood may have considered the army’s seniority practice 
equally applicable. The similarity of the organization of the rail- 
roads to the army has been voiced many times, and at least as 
early as 1880. A good statement of the similarity is quoted: 
This army of 450 thousand men is disciplined, but not as an army is dis- 
ciplined, although on the most progressive railways the organization is not 
unlike that of a modern army; in fact, it must be much like that of an army of 
soldiers in order to be successful. .... The general manager of a railway 
company corresponds very closely to the major general of an army; the gen- 
eral superintendents to the brigadier generals; the division superintendents 
to colonels; and so on down thelist. .... In fact, the deeper one goes into the 
comparison, the more resemblance does one find between a properly organ- 
ized operating department and an army of soldiers, except in the manner of 
enforcing authority. So far as possible, promotion on railways is by seniority. 
The more thoroughly organized the railway, the more does this hold true.*® 


Other contributing factors —By the time of the World War the 
“boomer” or fly-by-night employee of the railroads had almost 
ceased to exist. There are living today telegraphers and switch- 
men who during their youth worked for twenty-five to forty rail- 
roads. As long as jobs were plentiful (and of course they were 
when men quit every few months) it was a common occurrence for 
a boomer employee simply to quit without notice—even to quit 
in the middle of his trick and walk off the job. Such employees as 
a class could hardly have been the most desirable. Doubtless rail- 
road managements finally came to realize that, while seniority 
would entail a partial surrender of their prerogative of job alloca- 
tion, the loss therefrom might be compensated by a decrease in 
the extremely high rate of labor turnover.”? And, finally, it must 

a8 (>, H. Paine, “Railway Discipline,’”’ Munsey’s Magazine, XXIII (1900), 398. 

29 “Treatment of Employees” (an editorial), Railroad Gazette, October 1, 1880, p. 
518. 
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have occurred to union officials—if not in the beginning at least 
later—that a more settled class of employees would be more likely 
to become good dues-paying members. 


THE EXTENT OF SENIORITY OBSERVANCE ON RAILROADS 
AT THE BEGINNING OF FEDERAL CONTROL 

Until it became evident that this country would become in- 
volved in the World War, the progress of the unions in obtaining 
the acceptance and widening the application of seniority may be 
said to have been effected under normal labor conditions. 

The period of development under normal conditions —It may be 
seen in Table 1 that the eighties were the most fruitful decade in 
railroad-union formation. It may be seen that every union was in 
existence a few years before it gathered sufficient strength on any 
road to be able to write an agreement with the management. The 
rate of progress in obtaining agreements was not the same for all 
unions; the Big Four*° from the very start were the most success- 
ful. As one might infer, the biggest single factor determining a 
union’s success in obtaining satisfactory seniority observance was 
its ability to secure agreements. The Big Four led the way not 
only in obtaining recognition of the seniority principle, but also in 
widening the application of that principle to additional phases of 
job allocation. This broadening of the application of seniority can 
be illustrated roughly by comparing the seniority portions of suc- 
cessive agreements of a typical railroad company with a given 
group of its employees. The Chicago Milwaukee St. Paul and 
Pacific was one of the early railroad companies to grant seniority 
to its engineers and is, therefore, a suitable example for the pur- 
pose because the development was spread over a longer period of 
time than would likely be the case in which a management for- 
mally recognized seniority at a comparatively late date. 

3° The Brotherhood of Locomotive Engineers, the Brotherhood of Locomotive 
Firemen and Enginemen, the Order of Railway Conductors, and the Brotherhood of 
Railroad Trainmen. Many firemen retain their membership in the firemen’s organ- 
ization after they are promoted to engineers; and, likewise, many brakemen retain 
their membership in the brakemen’s organization after they are promoted to con- 


ductors. But the engineers’ organization and the conductors’ organization are made 
up only of engineers and conductors, respectively. 
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1880 


When engines are laid up on account of slack of business or for repairs, the 
oldest men in the Company’s employ will, as a rule, be kept at work, and 
the younger and unmarried men paid by the mile for what they can make as 
extra runners, the intention being to keep all engineers employed as far as 
practicable. 

1883 


[No mention was made of seniority in the agreement of this date.] 


1887 


As a rule, when Engineers and Firemen are promoted to a higher grade in 
the service, the oldest men shall have preference of runs, on their respective 
divisions, when competent and worthy. Engineers of the highest grade shall 
also have preference of runs on their respective divisions. The Company re- 
serves the right to deviate from this rule in special cases. Engines in both 
Freight and Passenger service to run first in and out, as far as practicable. 


1891 
ARTICLE XIV 


PROMOTIONS AND TRANSFERS 


1. Promotion of engineers will be made according to their age on the 
Division where they are employed, if they are competent and worthy. Divi- 
sions to be known as indicated by time cards in effect January 1, 1891, and 
shall include all branches of such Division. 

2. Firemen’s ages will rank from the date they enter the service in such 
capacity. This shall not effect [affect] the present standing of the men on any 
Division or run. Exceptions may be made to this rule in cases of men incapac- 
itated for full service. Engines will run first in, first out, as far as practicable. 
The Company will not transfer enginemen from one Division to another, per- 
manently, against the wishes of the men; but if a request is made by the men 
to be transferred, they shall rank as new men on the Division to which they 
are transferred. When enginemen voluntarily leave the service of the Com- 
pany, and are subsequently re-employed, they shall rank as new men. 


ARTICLE XVI 


SURPLUS OF ENGINEERS AND FIREMEN 


In the event of a surplus of Engineers or Firemen, the oldest men shall 
have the preference of employment—character, ability and merit being equal. 


3 The word “‘oldest”’ does not refer to chronological age, but rather to length of 
service. The first line quoted from the 1891 agreement shows this meaning. Even 
today in railroad parlance the word “oldest” is used to designate the senior employee 
of whatever group of employees is then under discussion and not necessarily the 
senior man on the roster or railroad. The word “‘youngest” is similarly used. 
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As near as practicable the number of men in the service will be kept down to 
correspond with the volume of business, so that they make not less than 
2,600 miles per month. When an engine is shopped for repairs, the engine- 
men will, when practicable, be assigned to another engine; when not practica- 
ble to do so, they shall have the preference as extra men. 


1900 


[The seniority portion of the 1900 schedule differs from that of 1891 in 
only two words.] 
1902 


ARTICLE XV 


PROMOTIONS AND TRANSFERS 


1. Promotions of enginemen will be made according to their age on the 
Divisions to which they belong, if they are competent and worthy. 

2. Enginemen’s ages will rank from the date they enter the service in such 
capacity. This shall not affect the present standing of the men on any Divi- 
sion or run. Exceptions may be made to this rule in cases of men incapaci- 
tated for full service. 

3. Enginemen will run first in, first out, as far as practicable. 

4. The Company will not transfer enginemen from one Division to an- 
other, permanently, against the wishes of the men; but if a request be made 
by the men to be transferred, they shall rank as new men on the Division to 
which they are transferred. 

5. When enginemen voluntarily leave the service of the Company, and 
are subsequently re-employed, they shall rank as new men. 

6. Enginemen may be transferred from one Division to another for a trip 
at the Company’s convenience, but if on account of business or of other con- 
ditions a definite temporary transfer is made, the men so transferred will be 
allowed to make full time. 

7. Engineers shall not be transferred to a Division where there are fire- 
men eligible for promotion if the firemen are older in engine service than the 
engineer to be transferred. 


ARTICLE XVII 


SURPLUS OF ENGINEERS AND FIREMEN 

1. In the event of a surplus of Engineers and Firemen, the oldest men 
shall have the preference of employment—character, ability and merit being 
equal, As near as practicable the number of men in the service will be kept 
down to correspond with the volume of business, so that they may make not 
less than 3,000 miles per month. When an engine is shopped for repairs, the 
enginemen will, when practicable, be assigned to another engine; when not 
practicable to do so, they shall have the preference as extra men. 
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2. In case there is a vacancy in assigned runs, either on account of a new 
run being put on, or a run becoming vacant, the same shall be bulletined and 
assigned to the oldest competent engineer desiring the same. 

3- In case a man loses his run on account of discontinuance of the same, 
he shall be given the run to which his age entitles him.3? 


The salient seniority provisions of the foregoing succession of 
agreements demonstrate the gradual increase in the application of 
seniority to additional phases of job allocation. 

In 1880 the seniority rule applied only in times of layoff; that 
is, the men were to be laid off in the order of their juniority (the 
reverse order of their seniority). 

In the schedule of 1887 it may be seen that this railroad at that 
time had various grades of engineers, and that within a given 
grade the oldest men should have preference of runs; but it was 
not specifically stated whether or not this would hold true during 
times of layoff. 

In 1891 layoff seniority was again specifically included, and it 
was provided for the first time that promotions were to be made in 
accordance with seniority if the candidates were competent and 
worthy. Also, some general improvements were added: first, defi- 
nite rules were laid down concerning the establishment, termina- 
tion, and retention of seniority; and, second, a mileage limitation 
was inserted—that is, the number of men was to be maintained at 
such a figure that not less than 2,600 miles per month could be 
made by each man. It will be observed that this feature, in real- 
ity, limits the value of seniority to a man who is high on the list 
and benefits those low on the list. It is something of a departure 
from seniority, toward the principle of division of work. 

The seniority portion of the agreement of 1900 was almost 
identical with that of 1891 and needs no further mention. 

The agreement of 1902, however, added the principle of vacan- 
cy bulletining. Each of the seniority provisions was further re- 
fined, thus making the rules less likely of misinterpretation. This 
agreement may be said to have contained a full complement of 
seniority provisions with the exception of the “recall” principle, 
which, as has been explained, protects the laid-off employee’s sen- 


32 From the files of the Chicago Milwaukee St. Paul and Pacific Railroad Co. 
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iority for a certain agreed-upon length of time during which he 
will be recalled, when and if needed, in the order of his seniority 
standing among the other laid-off employees of the same roster. 
The seniority provisions of later agreements show a gradual elab- 
oration of application and of statement. 

It is worth noting that, in general, the railroad-union develop- 
ment came first in the West.3 The reason therefor was that the 
western roads were weaker than the eastern roads in various re- 
spects, which gave the unions a greater relative strength. In addi- 
tion to being weak financially,4 they were weak geographically in 
that they were located amid harsh and unattractive living condi- 
tions, which, together with the hardships and dangers incident to 
mountain and desert operation, forced the companies to grant 
higher wages and better working conditions in order to attract 
and retain employees.** 

By 1900 the Big Four unions had made much progress in solv- 
ing their difficulties. They had obtained rather standardized wage 
rates and general principles in working conditions; though there 
was a great deal of variation in the details within their schedules— 
even within those of a given union.*° 

Jones, writing in 1929, stated that by the turn of the century 
the brotherhoods had realized a goodly portion of their aims, in- 
cluding the acceptance of the principle of seniority.37 This state- 
ment is true, but for purposes here some further comment is in 
order: There were railroads which had not yet granted seniority 
to any employee group, and there was no railroad which had 
granted seniority to all of its employees. The strong unions had 
obtained wide acceptance of seniority in its broader interpreta- 
tion, but the less powerful unions had made only a little progress 
in either respect. The summation of the progress of the various 
unions at the turn of the country, however, made it apparent that 


33 Ripley, of. cit., p. 270. 34 Ibid. 35 Ibid., p. 272. 

36 Since the strong unions were those comprising the Big Four, and since most of 
the pioneering development of the seniority principle was due to their efforts, little 
reference is made to the other unions at this time. 

37 Jones, op. cit., p. 415. See also Report of the Industrial Commission, XVII, 
400. 
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seniority would be extended eventually to all crafts, on all rail- 
roads, and to every phase of job allocation to which it was 
applicable. 

Soon after 1900 the Big Four brotherhoods apparently under- 
took to standardize their agreements in two respects: First, each 
union sought to standardize its agreements with the various rail- 
roads. Second, the Big Four unions sought to make the agree- 
ments of the various railroads with the brakemen, for example, 
closely comparable with those held by the other train- and engine- 
service unions. These efforts culminated not only in various arbi- 
trations or “concerted”’ bargainings,3* such as that of the con- 
ductors and brakemen jointly in 1907 with a group of the western 
railroads having an aggregate track mileage of around 110,000 
miles,3® but also in interunion agreements. The most famous of 
the latter were the “Cleveland Compact” between the brakemen 
and the conductors in 1919 and the “Chicago Agreement” be- 
tween the firemen and engineers in 1913. 

During these arbitrations the whole subject of working condi- 
tions, including seniority, was discussed in a detailed fashion. 
Judging from the fact that approximately 25 per cent of both the 
Cleveland Compact and the Chicago Agreement was devoted to 
seniority, this subject must have been one of the major topics of 
consideration at the meetings of each of these groups. The sen- 
iority portion of the latter instrument follows: 


ARTICLE 10. a) Firemen shall rank on the firemen’s roster from the date of 
their first service as firemen when called for such service, and when qualified 
shall be promoted to positions as engineers in accordance with the following 
rules: 

b) Firemen shall be examined for promotion according to seniority on the 
firemen’s roster; those passing the required examination shall be given cer- 
tificates of qualification, and when promoted shall hold their same relative 
standing in the service to which assigned. 


38 These concerted bargainings were also for the purpose of meeting the objec- 
tions of the railroads in regard to increasing wage rates. Whenever a union broached 
the subject of increased wage rates, the usual rejoinder of the management was that 
it was paying standard rates and that it would not be a “‘torchbearer”’ for higher 
wages. 

39 Bureau of Labor, Department of Commerce and Labor, Bulletin No. 98 
(Washington: Government Printing Office, 1912), pp. 44-45. 
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c) If for any reason the senior eligible firemen are not available and a 
junior qualified fireman is promoted and used in actual service out of his 
turn, whatever standing the junior fireman so used establishes shall go to the 
credit of the senior eligible fireman. As soon as the senior fireman is available 
he shall displace the junior fireman, who shall drop back into whatever place 
he would have held had the senior fireman been available and the junior 
fireman not used. 

d) As soon as a fireman is promoted he will be notified in writing by the 
proper official of the company of the date of his promotion, and unless he file a 
written protest within 60 days against such date he cannot thereafter have it 
changed. When a date of promotion has been established in accordance with 
regulations such date shall be posted, and if not challenged in writing within 
60 days after such posting no protest against such date shall afterwards be 
heard. 

e) No fireman shall be deprived of his rights to examination nor to promo- 
tion in accordance with his relative standing on the firemen’s roster because 
of any failure to take his examination by reason of the requirements of the 
company’s service, by sickness, or by other proper leave of absence, provided: 
That upon his return he shall be immediately called and required to take 
examination and accept proper assignment. 

f) The posting of notice of seniority rank as per section (d) shall be done 
within 10 days following date of promotion, and such notice shall be posted 
on every bulletin board of the seniority district on which the man holds rank. 

g) Firemen having successfully passed the qualifying examination shall be 
eligible as engineers. Promotion and the establishment of a seniority date as 
engineer as provided herein, shall date from the first service as engineer, when 
called for such service. 

NotTE.—On roads where promotion is to road service only, promotion and 
establishment of seniority date as road engineer will obtain. 

h) The seniority date of a hired engineer shall be the date of his first 
service as engineer. 

ArT. 11. a) When, from any cause, it becomes necessary to reduce the 
number of engineers on the engineers’ working lists, those thus taken off, who 
have been promoted from the ranks of the firemen on any seniority district, 
may, if they so elect, displace any fireman their junior on that seniority dis- 
trict, under the following conditions: 

First. That no reductions will be made so long as those in pooled or chain- 
gang freight service are averaging the equivalent of 3,000 miles per month; 
or, on the road extra list, are averaging the equivalent of 2,200 miles per 
month, or those on the extra list in switching service are averaging as much 
as 22 days per month. 

Second. That when reductions are made they shall be in reverse order of 
seniority. 
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b) When hired engineers are laid off on account of reduction in service 
they will retain all seniority rights, provided they return to actual service 
within 30 days from the date their services are required. 

c) Engineers taken off under this rule shall be returned to service as 
engineers, in the order of their seniority as engineers, and as soon as it can be 
shown that engineers in pooled or chain-gang freight service can earn the 
equivalent of 3,500 miles per month, or in extra service the equivalent of 
2,600 miles per month. 

d) Under this rule it is understood that after all engineers who have been 
taken off have been returned to service as engineers this rule shall not apply 
with respect to further additions. 

ArT. 13. @) Where jurisdiction over hostlers is transferred to the Broth- 
erhood of Locomotive Firemen and Enginemen, and where jurisdiction 
over men running switch engines is transferred to the Brotherhood of Loco- 
motive Engineers, the rights that have been acquired and practices now in 
effect for the men under the jurisdiction of the organization from which 
jurisdiction is transferred shall be preserved by the organization to which 
jurisdiction is transferred. 

b) It being further understood that “fixtures” in yard service shall not be 
displaced by road engineers during periods of business depression.‘° 


As the resolution clause of the Chicago Agreement testifies, the 
aim of the parties to the interunion agreements was that the 
clauses therein were to be included in the railroad agreements of 
the respective parties: 

It shall be the policy of both organizations, acting through their general 
committees on each railroad, to open negotiations with the proper officials of 


such railroad for the purpose of securing their cooperation in placing in effect 
the rates of wages and rules of employment agreed to herein. .... 


A depiction of the results of the application of seniority to more 
phases of job allocation and also the effects of intra- and inter- 
union standardization upon the agreements of the Big Four may 
be seen by noting on the following chart the absolute and com- 
parative growth in the seniority portion in a typical series of 
agreements. 

Curve A in Figure 1 traces the increase in the number of pages 
of the successive agreements of the engineers with the Chicago 
Milwaukee St. Paul and Pacific Railroad Company. Curve B 


4° Ripley, of. cit., pp. 309-11. 
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shows the growth of the seniority portion of the same series. 
Curve C shows the percentage of B to A. 

Curves A and B reflect a gradual growth until about 1907, a 
very rapid increase from then until about 1920, and practically no 
growth after that date. The rapid growth in the size of the agree- 


Pages and percentages 





Years 


Fic. 1.—The absolute and comparative increase in the size of the agreements 
and seniority portions thereof between the C. M. St. P. & P. Railroad Co. and its 
engineers. A—the total number of pages in each agreement; B—the aggregate of 
space (in pages) pertaining to seniority in each agreement (see pages 27-29 for dis- 
cussion and illustrations of the criteria which were used for determining which rules 
and portions of rules should be counted as pertaining to seniority); C—the percent- 
age of space pertaining to seniority in each agreement (that is, the percentage 
of B of A). 


ment and the seniority portion thereof reflects the result of the 
efforts to standardize the agreements in regard to both the clauses 
to be included and the wordings of those clauses. Naturally, the 
standardization was toward a composite agreement consisting of 
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the most favorable clauses and of the most favorable wordings of 
them. Therefore, almost any agreement would be lengthened both 
by the inclusion of new clauses and by the increased meticulous- 
ness of their statement. 

The interstitial, underlying character of the seniority principle 
may be brought out by describing the criteria which were used in 
this study for determining whether or not a rule or portion of a 
rule should be classed as belonging to the seniority portion of an 
agreement. Quite often there is no specific seniority rule in an 
agreement. To a large extent seniority is incorporated into many 
rules as the method or procedure which must be followed in 
executing those rules. For example, in Rule 31 (of the agreement 
now in effect), entitled ‘Promotion of Engineers,” paragraph 
(a) states: “Promotion of engineers will be made according to 
their seniority in the service and ability when found competent 
and worthy..... 3 

While this rule under most circumstances would be classified as 
dealing with promotion, for the purpose here it unquestionably 
should be considered as a seniority rule. The space occupied by 
rules which clearly deal with seniority aggregates ten pages. 

The opposite category consists of rules which clearly are not 
seniority rules. For example, in Rule 34, entitled “Care of En- 
gines,”’ paragraph (f) states: “If an engineer is required to take 
care of an engine at an irregular layover station, he shall be paid 
for such service at regular rate of pay.” 

It is true that an engineer holds his particular position by 
reason of his seniority standing, but to consider such a clause as a 
seniority clause for that reason only would be tantamount to 
declaring that all rules are seniority rules. Therefore it is quite 
obvious that the mere fact that seniority alters the meaning of a 
rule is not in itself sufficient criterion for classifying it as dealing 
with seniority. 

Between these extreme examples there are many rules which 
are more difficult of classification. Rules aggregating an addition- 
al nine pages of space have been classed as belonging to the sen- 
iority count. A few illustrations will demonstrate the criterion of 
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differentiation. Rule 28, entitled “Pooling of Engines,” reads as 
follows: 

Reasonable consideration will be given to the pooling of engines on request 
of engineers and if the conditions warrant doing so, request will be granted. 
In that case, engineers will run first in first out, regardless of engines. This 
does not effect [affect] regularly assigned runs. 


The basis of procedure laid down in this rule is the “first in, first 
out” practice. It might be argued that since individuals who are 
in a pool, or any first-in-first-out group, are treated as though 
they had been hired at the same time, seniority should be consid- 
ered as having disappeared, or as being too remote to be of im- 
portance; and, therefore, such a rule should not be classified as a 
seniority rule. 

There are two reasons for considering the pool service as based 
upon the seniority principle. In the first place, an employee ob- 
tains by seniority bid the right to work in this service. In the 
second place, “taking turns” is one of the fundamental concepts 
of the seniority principle. Seniority is defined in the dictionary as 
the state of being senior or prior by birth, office, service, or rank. 
Entry into pool service causes an employee’s priority basis to 
change from one of date-of-entry into the employer’s service to 
one of order-of-entry into the terminal. The first crew in the pool 
service to enter a terminal has the right to be the first crew to 
leave that terminal for a return trip. The principle is the same as 
it is in an individual’s working-life cycle: those who are born first, 
other things being equal, will be the first to be employed, the first 
to get into the pool service, the first to get a regular job, the first 
to get one of the most preferred jobs, and, finally, the first to re- 
tire. 

A class of rule opposite from the first type is exemplified by 
Rule 23, entitled “Calling of Engineers,” paragraph (c) of which 
reads as follows: 

Engineers in freight service assigned to regular runs, and their rest period 
at the terminal prevents the train from leaving on schedule time, the train 
will be held one (1) hour, or more if consistent, to permit the engineer to go 
out on the run. 
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Here the word “regular” is the key word. It is true that an en- 
gineer obtains both regular and extra jobs on the basis of his sen- 
iority, but a nonseniority industry also has both regular and extra 
employees with respective duties and privileges. This rule, there- 
fore, is not classed as a seniority rule. 

In summary, the general criterion is: If a given rule in the 
absence of seniority would still have meaning, then it is not classed 
as a seniority rule—albeit that the presence of seniority alters 
that meaning. What, for convenience, may be classed as an excep- 
tion can be explained by reference to Rule 25, entitled “Pro Rata 
Mileage,” paragraph (g) of which reads: “The H & D seniority 
district will be considered as extending from Aberdeen to Minne- 
apolis, and from Cologne to Hastings, via Farmington.” If a rule 
is for some purpose such as the designation of a home terminal 
from which overtime is to be computed, the rule is not classed as a 
seniority rule. But, in the case at hand, the rule is for no purpose 
other than to establish a “seniority district”; therefore, it must be 
counted as dealing with seniority. 

The acceleration in seniority acceptance which occurred after it 
became evident that this country would enter the World War—Since 
the next section will deal with the influence which the federal 
government had upon the general acceptance of seniority by 
American railroads, it is necessary to mark the point which the 
unions had reached at the beginning of this influence, and also to 
note the increase in the rate of seniority acceptance which was 
occasioned by the entry of this country into the war. 

The influence of the federal government upon the extension of 
seniority as well as upon the spread of unionism in general in the 
railroad industry neither began nor ended with the period of its 
control of the railroads. Theoretically, this influence began with 
its first efforts to aid in the settlement of railroad labor disputes. 
Practically speaking, however, it began when, in view of the in- 
creasing threat of the involvement of the United States in the 
war, the government gave heed to labor’s wishes in order that the 
latter’s co-operation might be assured when and if this country 
did enter the conflict. 

The first evidence that such an attitude was developing within 
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the government was the radical manner in which the Big Four 
won the eight-hour day.** While the latter received a favorable 
decision from the Supreme Court, the language of the decision 
contained unpleasant connotations. However, the other railroad 
unions interpreted the government’s “co-operation” as indicative 
of a sympathetic attitude toward labor’s aspirations. At any rate, 
many of the unions immediately became more forward-moving in 
their efforts to gain concessions. 

During the following year, 1917, the number of strikes which 
occurred was greater than in any previous year—and has been 
surpassed only twice since.” This situation was due in part to the 
fact that the cost of living was increasing more rapidly than wage 
rates. On the one hand, the war industries were already getting 
war profits and were, therefore, offering increased wages in order 
to obtain additional employees. Railroad employees were answer- 
ing this call because, although the railroad business was at boom 
level, the cost of railroad materials had risen faster than freight 
rates, and consequently the managements had not raised wage 
rates. The resulting increase in the rate of labor turnover in rail- 
road shop-craft services became alarming to managements and 
unions alike. 

In spite of the fact that it was becoming increasingly apparent 
that this country would become involved in war, the labor unions, 
realizing their own needs and those of their members, recognizing 
that the victory by the Big Four had engendered an attitude of 
anxious liberalism in Congress and the President, and feeling, 
also, that patriotism had not caused the managements to be born 
again, viewed the situation as a compelling opportunity to bring 
wages and working conditions to a higher and more uniform level. 

The extent to which the unions had succeeded in writing sen- 
iority into their agreements was by this time almost parallel with 
their success in obtaining written agreements; therefore, the de- 


4 Adamson Act, 39 Statutes at Large 721; passed Sept. 3, 1916, to go into effect 
Jan. 1, 1917. Declared constitutional in Wilson v. New, 243 U.S. 332-89, on March 
19, 1917. 

4 Dale Yoder, Labor Economics and Labor Problems (New York: McGraw-Hill, 
1939); P- 79- 
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gree to which the various unions had obtained seniority may be 
determined by noting the extent to which they had obtained 
agreements. The following is a summary of that attainment: 

By 1917, according to Wolf, 80 per cent of the engineers, con- 
ductors, brakemen, and firemen belonged to their respective 
unions, and these unions held agreements on about 70 per cent of 
the railroad mileage of the country.‘ Walker D. Hines, who suc- 
ceeded William G. McAdoo as director-general of railroads, in a 
more liberal estimate stated that “practically all” of the railroad 
mileage of the country was covered by train- and engine-service 
agreements.** And, as has been shown, those agreements had been 
brought to a very high degree of standardization in their seniority 
as well as other provisions. In fact, the seniority arrangements of 
the Big Four were little affected by the government either during 
or after the war, for the reason that, practically, these unions had 
arrived. The remainder of this article, therefore, largely concerns 
the progress of the other unions. 

During the year 1917— that is, between the time that it became 
evident that this country would declare war and the time when 
the government took control of the railroads—some of the unions 
made their first major strides. Others did not. Among the latter 
group were the signalmen and the maintenance-of-way employees. 
The signalmen had obtained their first agreement and seniority 
recognition in 1907*° and had added thereto only a few agree- 
ments by 1917; they made no rapid gains during 1917. The main- 
tenance-of-way employees had organized and obtained their first 
agreement and seniority recognition quite early and had acquired 
by April, 1917, some strength of membership, but they had not 
been able to write seniority into all of their agreements. In 
short, they made no particular progress until after the inaugura- 
tion of federal control. 


43 Harry D. Wolf, ‘“The Railroad Labor Board” (unpublished Ph.D. disserta- 
tion, Department of Economics, University of Chicago, 1926), p. 69. (In 1927 this 
work was published by the University of Chicago Press, but in abridged form.) 

44 Walker D. Hines, War History of American Railroads (New Haven: Yale 
University Press, 1928), p. 152. 

48 See Table 1, p. 9, supra. 4 See p. 8, supra. 
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The clerks, like all clerks, had been notoriously slow to identify 
themselves as laborers and had made little progress by 1917. 
They had only six agreements at the time of the entrance of this 
country into the war,‘’? but, realizing their opportunity, they 
added thirteen by the time the government took over the rail- 
roads.** “Tllustrative of their movement for further recognition 
was the strike of the clerks in the fall of 1917 on the Atlantic 
Coast Line . . . . when President Wilson had intervened. ... . 49 

The operators or telegraphers, who probably were the most 
important of the miscellaneous unions, as late as 1911 had only 
twenty-one system schedules.*° Their growth thereafter, however, 
was quite rapid. In June, 1917, President Perham reported that 
fourteen new and one hundred and thirteen revisions of schedules 
had been effected during the preceding two years.* In fact, the 
order was intensely active during 1917 in its bargaining and poll- 
ing of strike votes, although only one strike actually ensued.” By 
the time of the institution of federal control of the railroads the 
operators had agreements covering about 75 per cent of the rail- 
road mileage of the country.*? 

In addition to the unions thus far considered there were six 
other unions: the sheet-metal workers, boilermakers, machinists, 
blacksmiths, electricians, and carmen—together referred to usual- 
ly as the shop-craft unions. These unions had made considerable 
progress before this country entered the war. By attacking where 
they were strong relative to the managements, they had obtained 
almost complete recognition in the Northwest and Southwest. 
This group of unions easily was second in power among the 
various groups of railroad unions. They were stimulated to even 
greater activity by the passage of the eight-hour-day law in the 
fall of 1916 and by the realization of their strategic position—for 
it had become very apparent that those who kept rolling stock 
ready for service were not only peculiarly indispensable in rail- 

47 National Industrial Conference Board, Research Report No. 46, Railroad 
Wages and Working Conditions (New York: Century Co., 1922), p. 23. 

48 Ibid. 5s Ibid., p. 28. 

49 Hines, op. cil., p. 153. s? Ibid., p. 29. 

5° McIsaac, op. cit., p. 27. 53 Hines, op. cit. 
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road work,54 but also that they were in great demand by other 
industries. 

Late in 1916, in view of these circumstances, the shop-craft 
unions presented the southeastern roads with extensive demands 
for union recognition and improvements in wages, hours, and 
working conditions. Under threat of a strike the controversy was 
referred to the Secretary of Labor, and, as a result of his decision, 
the roads recognized the unions and signed agreements with 
them.’ Thus, in spite of the fact that they were not over 30 per 
cent organized, one or more of them held agreements on 70 per 
cent of the railroads at the beginning of federal control.*° Flushed 
with this victory, they determined to announce on January 1, 
1918, demands for standardized agreements with every railroad 
in the country.’? Federal control was instituted just two days be- 
fore the date set for the strike vote. While there were other rea- 
sons which were at least equal in importance to the labor prob- 
lem, the government undoubtedly feared that the demands of the 
shop-craft unions would result in a nation-wide strike and, there- 
fore, it took over the railroads sooner than it would have other- 
wise.5* 

[To be continued] 

54 Ibid., p. 19. 


55 Ibid., p. 153. 57 Ibid. 
56 Ibid. 58 Ibid., p. 18. 








A NOTE ON MR. SILVERSTEIN’S ARTICLE’ 


R. SILVERSTEIN, in an ably written article in the April number 

of the Journal, suggests that the concepts of liquidity for com- 

merical banks hitherto held by many bankers and banking advisers 

should be discarded for a policy of “invest to mature.” This policy is 

defined as one of “‘buying bonds of longer maturity than those pur- 

chased for the secondary-reserve account, with the object of holding 
them until they become due.” 

Mr. Silverstein defends this policy as the “‘only intelligent policy the 
banker can follow as long as he must buy bonds for investment account. 
The possibility that interest rates will go up is no reason for sacrificing 
present returns by keeping funds idle or invested in short-term obliga- 
tions giving a very small yield.” He further defends this policy from 
the standpoint of bond depreciation by saying, “‘if he [the banker] keeps 
them [the bonds] to maturity, he has lost nothing; though the holding 
of long-term bonds will involve a paper loss in the form of ‘opportunity 
cost’ of not being able to put all the funds in higher-yield bonds.” 

Mr. Silverstein points out that the “‘absurdity” of worrying about 
depreciation due to a rise in money rates would become manifest if the 
banking system were taken as the unit for consideration. It is obvious 
that all banks could not, over a short space of time, liquidate or shift a 
large amount of bonds to agencies outside the commercial system, no 
matter how great the emergency, except on conditions of so great a 
sacrifice in price as to make the banks insolvent with consequent de- 
struction of the banking system. 

The position taken by Mr. Silverstein is absolutely correct in theory. 
In practice it would wreck any bank. 

Let us go back to the troublesome question of a rise in interest rates 
which depreciates the market value of the bond portfolio. Corporations 
with deposits of sufficiently large amounts to make them ineligible 
to the protection of the Federal Deposit Insurance Corporation, of 
necessity, must keep an alert eye on the solvency of their bank. Their 
interest is not of the ultimate redeemability of the bonds but of the im- 
mediate standing of the bank. If there is a sufficient depreciation of 

* Nathan L. Silverstein, “Some Considerations on the Management of Commer- 
cial Bank Investments,” Journal of Business of the Universtiy of Chicago, XIII 
(April, 1940), 136-45. 
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the market value of the bank’s bonds to impair the surplus, or even the 
capital of the bank, the bank will experience a gradual withdrawal of 
deposits of so-called “smart money.” It is futile to rationalize that the 
bank by its policy of “invest to mature” will ultimately recover its 
paper losses. Human nature, especially that represented by corpora- 
tions, is likely to be such as to seek an immediately safe (not ultimately 
safe) depository which, in this case, will be the bank that has liquidity, 
one that can readily and immediately adjust itself to a change in 
money rates. The fact that the bonds are of such nature that they can 
be used as collateral for borrowing from other banks, or at the Reserve 
banks, will avail little to easily frightened, nonprotected depositors. 
Moreover, borrowing from the Federal Reserve banks is a costly emer- 
gency operation. No banker can profitably maintain his bank by being 
in debt to the Federal Reserve banks for the prolonged periods of time 
that the interest rate may be higher than when the bonds were 
purchased. 

For a brief period insurance companies were inclined to purchase 
privately placed bonds of corporations, saving the costs of the invest- 
ment banker’s fee and registration, with the intent of holding them to 
maturity. Now the insurance companies have found it advisable to 
register these bonds in order to have a market in case of need. 

The theoretical position maintained by Mr. Silverstein—that it is 
impossible for all banks constantly to shift their investment portfolios 
in accordance with the money market—cannot be contradicted. How- 
ever, the same situation obtains literally in every business. For ex- 
ample, the solution for any one farmer who has low income is to grow 
more crops at lower cost. This would be the solution of any hundred 
farmers, or any hundred thousand farmers. Of course, if all farmers did 
that, it would bring about an economic catastrophe in overproduction 
and low prices. The point is that not all farmers do it. With respect to 
banks, the point is that those bankers who maintain a liquid position 
will retain the confidence of the depositing community. 


BERNHARD OSTROLENK 
College of the City of New York 


A REPLY TO MR. OSTROLENK’S COMMENT 


R. OSTROLENK, in stating that the bank investment policy ad- 
vanced by me is absolutely correct in theory but in practice 
would wreck any bank, virtually condemns the theory itself. In an- 
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swer to Mr. Ostrolenk, and in support of my view that the theory is 
also good practice, I submit the following: 

Mr. Ostrolenk, in contending that corporations with large deposits 
will move their deposits from the less liquid banks to the mor: liquid 
banks, assumes that such corporations make independent appraisals of 
the liquidity of banking institutions and independently determine the 
net sound capital of banks. To the extent that corporations follow this 
practice and refuse to accept the statement of net sound capital as de- 
termined by the supervisory agency, a bank with high-quality, long- 
term bonds might find itself embarrassed under the conditions men- 
tioned by Mr. Ostrolenk. This situation, however, would arise only for 
those banks holding deposits of such corporations. I doubt whether 
this would affect a very large percentage of banking institutions. If 
most banks were unaffected, it could hardly be true that banks 
which follow the investment policy advocated in my article would be 
wrecked. For the majority of banks, then, the theory has practical 
merit. 

Banks that hold deposits of so-called ‘smart money” most likely 
know that such money may “pick up and leave.”” These banks must be 
prepared for this through the maintenance of adequate secondary re- 
serves. Mr. Ostrolenk may recall that one condition I set forth (p. 138) 
was that adequate secondary reserves must be set up. If the banks 
holding deposits of large corporations had adequate secondary reserves, 
they could still pursue the investment policy I suggest. 

I submit further my belief that corporations will be unlikely to with- 
draw their deposits if prices of high-quality bonds decline. Corpora- 
tions aware of the fact that the Federal Reserve banks will accept high- 
quality bonds from member-banks at par or perhaps even at amortized 
cost are not likely to worry about the safety of their funds. Mr. 
Ostrolenk may be quite right in saying that borrowing from the Fed- 
eral Reserve banks is costly. I do not envision, what Mr. Ostrolenk 
implies, that banks following the investment policy suggested will as a 
normal thing have to be indebted to the Federal Reserve banks for 
prolonged periods. 

I do not see that the change in practice of the insurance companies 
which Mr. Ostrolenk reports has any relevance to the question of bank 
investment policy. The fact that insurance companies have found it 
advisable to register bonds in order to have a market in case of need 
may be of importance. Having a market, however, does not give as- 
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surance that the price will always be “‘right.”’ Long-term bonds of high 
quality may suffer considerable depreciation because of interest-rate 
changes regardless of how active the market is. 


NATHAN L. SILVERSTEIN 
School of Business Administration 
Indiana University 


A REJOINDER TO MR. SILVERSTEIN’S REPLY 


HE statement made by Mr. Silverstein that large corporations de- 

pend upon a supervisory agency to determine the soundness of the 
bank is not borne out by my experience. The corporations apply con- 
stantly to the important Wall Street banks for information on banks in 
which they have deposits. The men in charge of making these reports 
go exclusively upon the market value of the bond portfolio. 


BERNHARD OSTROLENK 
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Statistical Testing of Business Cycle Theories, 1: A Method and Its Ap- 
plication to Investment Activity, pp. 164, $0.90; II: Business Cycles in 
the United States of America, 1919-1932, pp. 244, $1.25. New York: 
Columbia University Press, 1939. 

The first volume contains brief outlines of multiple regression analy- 
sis, tests of significance, confluence analysis, and related statistical 
techniques. These methods are applied to a few problems in econo- 
metric business-cycle research; i.e., studies in short-term reactions of 
a set of related economic variables on one another. Time lags are con- 
sidered explicitly in an effort to derive dynamic relationships. 

In the second volume an attempt is made to derive statistically a 
set of equations sufficient to describe a complete dynamic economy. 
The treatment contains many ingenious devices and approximations. 
Illustrations of difference equations and damped cycles are given, and 
bunch maps for most of the important sets of variables are presented. 

In general the author’s discussions of the applicability of his results 
are too optimistic. In spite of the fact that many important difficulties 
are mentioned, some of which are explained briefly, even the reader 
who studies all the footnotes carefully will not be adequately warned 
of the shortcomings of the statistical techniques. 

Joun H. Smitu 
University of Chicago 


Written Trade Agreements in Collective Bargaining. (National Labor 
Relations Board, Division of Economic Research, Bull. 4 [Novem- 
ber, 1939].) Washington: U.S. Government Printing Office. Pp. 
xiv+3509. 

This publication is the fourth of a series of reports prepared by the 
Division of Economic Research of the National Labor Relations 
Board, apparently patterned upon the numbered bulletins of the Bu- 
reau of Labor Statistics. The first three titles were: Governmental Pro- 
tection of Labor’s Right To Organize (1936); The Effect of Labor Relations 
in the Bituminous Coal Industry upon Interstate Commerce (1938) ; and 
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Collective Bargaining in the Newspaper Industry (1939). The present 
study was prepared under the direction of David J. Saposs, assisted 
by Lyle Cooper and a staff of eight. 

The material is divided into three parts: Part I (chaps. i-iii), ““The 
Place of the Written Agreement in Collective Bargaining”; Part II 
(chaps. iv—xii), ‘“The Written Agreement in a Selected Group of In- 
dustries’”’; and Part III (chaps. xiii-xv), ‘“The Extent and Effects of 
the Written Agreement.” There are two appendixes, a detailed table 
of contents, and an index. 

General titles may be misleading as implying a general coverage of 
subject matter. There are many angles from which written trade agree- 
ments in collective bargaining may be approached, but that chosen by 
the authors is: “‘the case for.’’ A student in search of information about 
written trade agreements would find little of interest in this bulletin, 
and most of that in Appendix A, where six sample agreements and 
three indexes to agreements are included. He would find a large volume 
of material on collective bargaining per se, particularly with regard to 
the struggles of labor to organize obstinate industries. He would also 
find, in Appendix B, a very complete bibliography on collective bar- 
gaining, with several pages of bibliographical notes identifying the 
authors cited. 

In the light of the limitation of the subject matter, the result is 
satisfactory. The authors succeed in making a very good case for writ- 
ten trade agreements in collective bargaining. The case is almost too 
good. One wonders why all the page after page of insistence upon a 
point which has seldom been questioned by students of labor problems 
and which the division can and does substantiate by reference to al- 
most any standard work on economics, from Marshall on. (Unless the 
motive of the work is to substantiate the Board’s stand in several de- 
cisions—that if an agreement is arrived at, it should be put in writing.) 

The methods of proof used are logical, authoritative, by reference to 
historical growth, and by analogy. Analogy is drawn to the use of 
written agreements between businessmen; authorities are cited con- 
tinuously from the first page to the last; and much space is given to 
the increasing use of written trade agreements over the years. The 
logic—weakest of the four methods used—consists principally of dis- 
covering the relatively coincidental appearance of written agreements 
and industrial peace in certain industries and drawing post hoc ergo 
propter hoc inferences. 

This reviewer, being interested in the trade agreement as probably 
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the most important single item in a successful collective-bargaining re- 
lationship, was frankly disappointed in the division’s limitation of the 
discussion to such an elementary level. There are numerous problems 
connected with the framing, interpretation, renewal, legality, etc., of 
trade agreements which an adequate research staff might have opened 
up with profit to all. In fact, if there is any principal fault to be found 
with the report as it now stands, it is the implied assurance that written 
agreements solve the problem of industrial strife. While the written 
agreement is undoubtedly integral to the collective-bargaining process, 
it creates problems of its own which call for long and careful study. 


ORME W. PHELPS 
University of Chicago 
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